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PREFACE 


TOE study of the system of government of India 
has acquired great importance in recent years. The 
complexity of the problem, has been steadily increas- 
ing and the need for a careful and patient examination 
of its chief features has become paramount. Though 
the war in Europe has thrown out of gear the normal 
machinery of government in the majority of the 
provinces and has indefinitely postponed the adoption 
of an All-India Federation, it cannot be denied that, 
sooner or later, India’s best talent will have to address 
itself to this problem. 

In writing this book /my chief aim has been to 
examine the growth of the Indian Constitution and 
the Adiminstrative machinery, with special reference 
to the working of the new constitution in the pro- 
vinces. I am convinced that "purely legalistic studies 
based on a perusal of the different sections and clauses 
of the Government of India Act, 1935, are not only 
inadequate but are positively misleading. It is only 
-in .the light of the working of Provincial Autonomy 
that the nature of the new constitution, both Provin- 
cial and Federal, can be properly appreciated. 

I have throughout endeavoured to preserve a 
balanced judgment, avoiding eulogies of unstinted 
praise or tirades of abusive criticism. Education 
consists notJn_^uffiu^+h^r£unA.with> ; Uidhgci£^fmt£t, 



itt 

and ready-made criticisms but in developing a 
technique of correct thinking. Hence, I have avoided 
mere felicity of phrase and have preferred arguments 
to choice expression. In examining topics like the 
proposed Federation, Special Responsibilities of the 
Governors and the Governor-General, Communal 
Electorates, Second Chambers in the Provinces, 
Separation of Executive and Judicial Powers and a 
number of such controversial matters, I have taken 
care to analyse the issues involved before formulating 
my own conclusions. 

I have made free use of the Montagu-Chelmsford 
Report, the Simon Commission Report and the Joint 
Parliamentary Committee Report; for it is my con- 
viction that some of the brilliant passages of these 
reports deserve to be read and mastered by every 
serious student of Indian Administration, even though 
he may not always be in agreement with the con- 
clusions of their authors. 

I hope this book will be of use to the rapidly 
increasing body of intelligent citizens and to students 
preparing for University and College examinations. 


Elphmstone College, 
Bombay, June, 1940. 


S. PARDASANT 
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CHAPTER I 

THE GROWTH OF INDIAN CONSTITUTION AND 
ADMINISTRATION 

INTRODUCTORY - 

importance of F 0 r t^e proper understanding of the 
THE SUBJECT , r / _ , , . 

present system of administration in 
this country, it is necessary to make a brief historical 
study of the Constitutional development of India since 
the establishment of the rule of the East India Com- 
pany The pre-British period of Indian history ha s 
little constitutional or administrative significance, 
butever slnc^th^Eagt^^iaT^in pany,~v vScS~vvasat 
first a purely tradjngcorporaUon,~uhdertook, m 3.765, 
the responsibility of administering the Dixcam of a 
few parganas, which roughly constitute the modem 
provinces of Bengal, Bihar and Orissa, there has been 
a thread of continuity and a principle of more or less 
orderly progress running through the growth of our 
administrative system That does not, however, mean 
that from the beginning any enlightened political 
ideals consistently guided the policy of the Company’s 
representatives Their primary aim, at first, was* 
merely to consolidate their own position and de rive 
as much material gam out o f the ir conquests~"ancf 
I^sfeSTons^slhey "could O nly as l ate as 1917 was. 
the principle of “ gradual development o f sell govern- 
ing institutions” laid down It is now established 
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beyond all doubt that tho fm'al goal of British p0 , icv 

^Mtekthe attainm enFoni gmmjon State, 

Bto " d I ,omt - thc ^dy of India's consti- 
I nrom ^ 1VCa additlonal Merest as being 
a progressive approximation to the principle of self- 

T h “ a ^i«cancein P thelder. 

standing of the present constitution, which itself is 
yet a stage in the journey towards that goal 

divisions ine nist °ry of India’s constitutional 

periods. The to'S . ‘wl° 

es" mPa "/' S n,le ~‘ PC™d which was 

ihf , . “ character and which laid down 

the foundations of our administrative system It houV 

political control over rl" 
second period from 1858 to 1917 marked th^e * ki^ 
ment of supremacy of PariiSnBt over t i ^ abh2h ' 
in India, concentration of administrative tedTp 63 
and financial authority in India in the i, ' BslsIatlve 
Central Government, L “s' 

the awakening of political consciousnesfin th<TV,l a* 
of Indians whose aspirations ,oTSl Vgove 
were conceded in principle by the AnnouncenSttf 
August 1917. The Reforms of 1919 which wp!? f 
on that Announcement opened a new ehnnf 
Mia's Constitutional development, and the ye^Tfo,” 
towing the introduction of these Reforms h£S»£ 
nessed a rapid growth of events leading to the final 
StatUS “ ^ * British 
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I 

The First Period— 1165 to 1858— The Period of 
Company’s Kule 

1 THE SUPREMACY DP THE COMPANY 

expansion of ‘■'The conquest of India by the East 
compants Runs, Company was a gradual process L 
The Company being primarily a mercantile body was 
not at first either able or willing to assume the duties 
of a political sovereign by bringing territories under 
its control [Even after the assumption of Diwani in 
1765, the Company found its political duties rather 
embarrassing though lucrative Time and again, the 
Court of Directors enjoined the Company’s represent- 
atives in India to desist from acquiring more terri- 
tory and declared that “to pursue schemes of conquest 
and extension of dominion are measures repugnant 
to the wish, the honour and policy of this nation ” 
But such declarations were of no avail The addi- 
tional ‘patronage’ which every accession of territory 
brought to the Directors, the ambitious and aggres- 
sive policies pursued by some of the Company’s 
servants and the political and social disorder prevail- 
ing in India after the break-up of the Moghul Empire 
and more particularly after the defeat of the Mara- 
thas at the Third Battle of Panipat in. 1761, served to 
increase the Company’s dominions in India. There is 
jsome truth m the remark of the great British his- 
jtonan, Sir_JohtuSeelez.who said ‘Our acquisition 
of India was made blindly Nothing great that had 
ever been done by Englishmen was done so uninten- 
tionally, so accidentally, as the conquest of India.’’ 
By 1857, the Company had become the virtual master 
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of the whole o£ India. But, while it had directly 
assumed the a dmini stration of what is called British 
India, the native princes, who were allowed to con- 
tinue in the enjoyment of their States, were made to 
recognise the “Paramountcy” of the Crown and to 
conclude military and subsidiary alliances with the 
British. 

first EXPEP-i The Company’s first attempt at orga- 
administration nismg a dmi nistration in India was 
full of grave defects. The Directors 
had from the beginning regarded their acquisition in 
India as a source of profit and power; hence, oppor- 
tunity was taken to collect the maximum of revenue^ 
and secure the utmost commercial concessions for the 
Company without consideration of the consequent 
impoverishment of the people of India. 

The services were maimed by "hangers-on and 
younger sons of noble or rich families” who came 
from England with the express object of attaining 
easy fortunes; they, therefore, "regarded their ap- 
pointments as an excellent mode of acquiring control 
of the trade of the district and making a rapid for- 
tune.”* Even the British Parliament desired "to 
share in the plunder.” No wonder, therefore, that 
the consequences for India were disastrous. 
crowing The British Parliament had from the 

or parliament, very start looked upon the transfor- 
mation of the East India Company into a political 
body with jealousy. It was, indeed, astonishing that 
a few commercial agents should govern vast terri- 
tories and have all the attendant political power and 
prestige. It was impossible for Parliament to allow 

• A. B. Keith. A CoMtitationil HUlory of India, p. S3 
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it to carry on thus for long when therefore the Eas* 
India Company was in financial difficulties and begged 
the government for a loan Parliament utilised th" 
opportunity to restrict the Company’s political powers 
and to assert its own right to control the Company’s 
government m India by passing the Regulating A"t 
of 1773 

2 LORD tv ORTH’S REGULATING ACT OF l~7o 

its main Th e Regulating Act was the first pi°ce 

fpo vision's Parliamentary legislation extend 

mg to the Government of India as such it was a 
precedent of great pith and moment Its comprenen 
s me character can be seen from its following main 
provisions 

(1) It required the Court of Directors to send 
to the Treasury within fourteen days after receipt, 
copies of correspondence regarding the reienue^ 
of India and to send all dispatches connected with 
civil and military affairs to a Secretary of State 

(2) It altered the Company’s constitution at 
home by raising the qualifications for a Proprietor 
and by prolonging the period for which the Directors 
were elected thereby simplifying the organisation of 
the Company in England. - 

(3) It changed the designation of the Governor 
of Bengal to Governor General and asserted his supre- 
macy over the Governors of Bombay and Madras, 
particularly in matters of declaration of war and 
negotiation of peace thereby modifying a glaring de- 
fect uj* t&fc -dii. ■sy&gm -m -vftodn iuiree presidencies 
Were quite independent of one another and were sepa 
lately responsible to the Court of Directors 
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(4) The Governor-General of Bengal was pro- 
vided with a Council of four members all of whom 
were named in the Act and who were to hold office for 
five years and could he removed only by the King. 
This was an attempt at checking the powers of the 
Governor-General who was the servant of the Com- 
pany by having non-servants of the Company to 
watch his actions. The decisions of a majority of the 
Councillors were made binding on the Governor- 
General. 


(5) A Supreme Court m Calcutta was establish- 
ed by a Royal Charter and all Regulations made by 
the Governor-General In Council were to be registered 
and published in this Court 

(6) The Services were given higher Salaries and 
were prohibited from engaging in private trade or 
from extorting bribes and accepting presents. 

Smbtotiomi. Pf' with ° ne stroke 

importance altered tbe constitution of the Com- 
pany at home, changed the structure of the Govern- 
ment in India, subjected in some degree the whole of 
the territories to one supreme control in India, and 
provided in a very efficient manner for the supervision 
of the Company hy the Ministry.”’ It is strange that 
a political philosopher of tbe acumen of Edmund 
Burke characterised the Act as "an infringement of 
national right, national faith and national justice.” 
This view was not shared by his Contemporaries. As 
time passed, the clamour for Parliamentary interven- 
tion in the Company’s political functions increased 
rather than diminished. It may, however, be admitted 
that the Regulating Act of 1773 was a very crude 

•Keith. Op. CIt. p 70 
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attempt at providing a satisfactory governmental 
machinery for India. It violated “the first principles 
of administrative mechanics ”* It provided a system, 
of checks and balances which made the smooth work- 
ing of the constitution very difficult “It created a 
Governor General who was powerless before his own 
Council and an Executive that was powerless before 
a Supreme Court’S The extent of control exercised 
by the Governor General over the presidencies of 
Bombay and Madras was also very small These 
anomalies led to further intervention by Parliament 

3 PITT’S INDIA ACT 1784 

«*»»» The Act of 1784 set up a Board of 

covnamiEXT Commissioners for the Affairs of 
India generally known as the Board of Control It 
consisted of six members — the Chancellor of the Ex- 
chequer a Secretary of State and four Pnvy Council- 
lors appointed bv the King and holding office during 
his pleasure To this parliamentary body was now 
transferred ‘the superintendence direction and con- 
trol of all acts operations and concerns which in any 
wise relate to the Civil or Military Government or 
revenues of India." The Court of Proprietors and the 
Court of Directors continued to manage their com 
merctcZ affairs as the> liked but in matters political 
they were subject to the control of this Board. “Full 
access was given (to the Board) to the Company’s 
records, its dispatches from India must b° submitted 
to it and dispatches out could only be sent with its 
consent and altered at its desire while it m ght re- 
quire its orders to be sent without the Directors’ con- 

* Montagu Chelmsford Report p 17 

fOp Clt p 17 
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currence.”t The Court of Proprietors could not alter 
any decision of the Directors approved by the Board. 

changes in The Act also introduced some changes 
*’ L 1 L in the constitution of Governments' in 

India. The number of members of the Governor- 
General’s Council was reduced to three; the Governors 
of Bombay and Madras got similar councils of three 
each; the Governor-General and the Governors re- 
ceived the right of a casting vote. The powers of the 
Governor-General over the minor presidencies were 
further extended to ensure real subordination. 

effects Thu3 the Act made certain far-reach- 

ing changes both at home and in India 
to improve the working of the Government. Its 
glaring omission was, however, remedied in 1786 when 
power was given to the Governor-General to over-ride 
the decisions of his Council. The Board of Control 
set up by it continued in name up to the year 1858, 
but all real power became concentrated in its 
president 

4. THE CHARTER ACTS OF 1703 AND 1813 

The right to renew the commercial privileges of 
the East India Company embodied originally in a 
Royal Charter was availed of by Parliament to tighten 
its control over the political affairs of the Company. 
Thus at intervals of twenty years, the Charter Acts 
of 1793. 1813, 1833 and 1853 were passed. 

THE charter The Charter Act of 1793 did not 
act of 1733 introduce any changes, except those 
of detail, in the administration; the only impor- 
J Keith. A Constitutional History of India p. 88. 
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tant change embodied m it was that the Kings 
approval was henceforward to be necessary for mak- 
ing appointments of the Governor General the Gover- 
nors and the Commander in-Chief 

THE charter The Charter Act of 1813 while allow 
act or 1813 jjjg Company to remain m actual 
possession of their dominions m India asserted the 
undoubted sovereignty of the Crown in express terms 
It introduced minor changes in the administration 
made improvements in the recruitment and training 
of the civil servants and set aside a lakh of rupees 
every year for the improvement of education in India 
5 THE CHARTER ACT OF 1833 

prmrr 4 ?* 1 2 3 4 The Charter Act of 1833 was charac- 
vowsrovs tensed by Lord Morley as 'certainly/ 
the most extensive measure of Indian Government 
between Mr Pitt’s famous Act of 1784 and Queen 
Victoria’s assumption of the Government of India " 
Its mam provisions could be summed up as follows — 

(1) It required the Company to wind up its 
commercial transactions 

(2) It laid/down that the Company's territories 
In India were held by It * in trust for His Majesty s 
heirs and successors ” 

(3) It deprived the Presidencies of Bombay and 
Madras of independent legislative powers and autho- 
rised the Governor-General in Council to legislate for 
the whole of India 

(4) It provided for the appointment of a fourth, 
member, being an expert in law, to the Council of the 
Governor General to assist in the drafting of laws 
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(5) It recommended that the diverse laws pre- 
vailing in India should be codified and accordingly a 
Law Commission with Lord Macaulay, the first Law 
Member, as its President was set up. 

t.6) It gave a definite promise to Indians that 
“no native or natural born subject of the Crown 
resident in India should by reason only of his 
religion, place of birth, descent, colour or any of them, 
be disqualified for any place in the Company's ser- 
vice," 

6. THE CHARTER ACT OF 1853 AND AFTER 

act obm853 ER ^ arter Act of *853 allowed the 

Company ^o govern "only until Parlia- 
ment shall otherwise provide." It deprived the Court 
of Directors of "patronage” and threw open the Civil 
\Service to competition. 

__ Matters suddenly came to a head with 
government of the outbreak of the Indian Sepoy 
INDIA ACT, IKS Mutiny in 1857. The blame for it fell 
on the Company and Parliament decided to relieve the 
East India Company of its political responsibilities by 
transferring the dominions to the Crown. This was 
done by the Government of India Act, 1858. It brought 
the period of Company’s rule in India to a close. 

7. CONCLUSION 

Before passing on to the study of the next period, 
it would be appropriate to sum up the achievements 
of the Company's rule in India. Expansion of British 
rule In India, the gradual tightening of Parliamentary 
control over the Company’s political functions, and the 
beginnings of concentration of authority relating to 
the Government of India in the hands of the Governor- 
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General have already been noticed To these we may 
add that during this period the problem of providing 
an effective government capable of maintaining law 
and order was solved though not without initial 
blunders , by slow degrees an efficient ‘ covenanted ’ 
service of character, ability and experience was 
evolved out of the older system of pure jobbery and 
corruption; a working settlement of land revenue, and 
organisation of civil and criminal justice were effected 
in order to ensure the provision of a just government; 
the extirpation of human sacrifice, the extinction of 
slavery, the abolition of Sait and Infanticide and the 
suppression of thugee laid the foundation of a humane 
social system, measures of famine relief and construc- 
tion of public works were undertaken, the adoption 
of the Western system of education and the recogni- 
tion of the right of Indians to places in the Company’s 
service, though imperfectly conceded were valuable 
beginnings for the political advance of the people of 
India The amount of spade-work done by the Com- 
pany's first administrators is likely to be ignored by 
those who judge it by what It did not do In that age 
when colonies were still regarded as ‘ plantations ’ to 
be exploited by the mother country, this record, though 
not exactly flattering, deserves just appreciation 
U 

The Second Period— 1858 to 1917— The Period of 
Parliamentary' Supremacy 

Th© Government of India Act, 1858, 

transferred the control oxer the Gov- 
ernment of India from the Company to the Crown The 
powers of the Court of Directors and the Board of 
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Control were henceforward vested in a Secretary of 
State who as a member of the British Cabinet was, 
in accordance with constitutional practice, responsible 
to Parliament. 

1. NATURE OF PARLIAMENTARY CONTROL 
its legal Though the legal supremacy of Par- 
antTpractical liaroent over Indian affairs was com- 
indiffet-ence piete and it was open to Parliament 
to exercise control either by means of legislation or 
by requiring its approval to rules made under dele- 
gated powers of legislation; or by controlling the 
revenues of India; or by exercising its very wide 
powers of calling the Secretary of State for India to 
account for any matter relating to Indian administra- 
tion, actually Parliament did not do so. It took little 
interest in matters Indian. Preoccupation with affairs 
at home, in Ireland and on the continent; the great 
distance from India, the difficulties of communication 
and the gross ignorance of Indian conditions on the 
part of an average member of Parliament made it less 
and less willing to interfere in Indian matters. On the 
other band, the press, the telegraph, the improved 
means of communication, the steady advance of India 
to Western methods and standards of administration, 
and the beginnings of representative institutions in 
India helped to promote a feeling that India's welfare 
was generally safe in the hands of the Indian Govern- 
ment. It was, indeed, a paradox that “Parliament 
ceased to assert control at the very moment when it 
had acquired it.”* It, however, asked for a report on 
the moral and material progress in India to be laid 
before it every year, and the Secretary of State was 

* 11 on Chelmsford Report, p 20. 
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required to submit accounts once a year * when a per- 
functory debate attended by a handful of members 
with Indian interests convinced resentful Indian visi- 
tors to the Commons of the complete indifference of 
the British people to Indian affairs "* 

2 THE SECRETARY OF STATE FOR INDIA AND 
HIS COUNCIL 

the appoint With Parliament as a ‘'sleepy guar- 
QQtrctcnT THE chan” the Secretary of State for 
India came to be the de facto head 
of the Government of India In order, however, 
to provide him with experienced advice on Indian 
questions, the Secretary of State was given the assist- 
ance of a Council of fifteen members of whom eight 
were appointed by the Crown and seven by the 
Directors Vacancies m the future were to be filled 
by the Crown The members held office during good 
behaviour but could be removed if both houses of 
Parliament presented an address to His Majesty. 
In order to prevent them from taking active part m 
party politics, it was provided that members of the 
Council could not sit in Parliament. 

functions The functions of the Council were 
powers purely advisory and the Secretary of 

State could normally overrule his 
Council but in one matter, namely, the spending of 
Indian revenues, he was bound by the decision of his 
Council A number of factors, however, tended to make 
the Secretary of State practically independent of any 
check of the Council His powers of appointing mem- 
bers to the Council, carrying on secret correspondence 

•Keith, A Constitutional History of India, p ID 
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on matters of urgent importance with the authorities 
in India and calling the different secretaries of the 
various departments to present cases before him with- 
out the knowledge of the members of the Council, soon 
made hi3 position one of distinct superiority. 

3. THE SECRETARY OF STATE AND THE GOVERN- 
MENT OF INDIA 

the legal The Secretary of State representing 
supremacy of c^own and the British Parliament 
government. was legally supreme over all autho- 
rities in India. He was charged with the “superinten- 
dence, direction and control of all acts, operations, and 
concerns which in anywise relate to the Government 
or revenues of India." The Governor-General was, on 
the other hand, required to pay due obedience to all 
such orders as he might receive from the Secretary of 
State. The extent to which the latter exercised these 
powers depended on the personal relations existing 
between him and the Governor-General. Normally, 
the Secretary of State would attach great importance 
to the judgment of the Governor-General who as ‘ a 
man on the spot ’ would be acquainted with local 
conditions: difficulties of distance and communication 
were additional difficulties in exercising control 
from England. While all this might be conceded, there 
could be no doubt that In case of a sharp difference 
of opinion between the Secretary of State on the one 
band and the Government of India on the other, the 
former was legally supreme. The Governor or 
Governor-General, as the case might be, had either to 
.submit, or tender his resignation. 
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two At least on two important occasions 

instances fl n p principle was emphasised and en- 
forced beyond all doubt When Lord Mayo s Govern- 
ment as a whole protested against being required to 
pass the Bills which became the Contract Act and the 
Evidence Act, in. the shape in which the Secretary of 
State approved them, on the ground that such a course 
deprived the legislative Councils of all liberty of ac- 
tion, the Home Government laid down the principle 
that "the final control and direction of the affairs of 
India rest with the Home Government, and not with 
the authorities appointed and established by the 
Crown, under Parliamentary enactment, m India it- 
self" They further said 'The Government esta- 
blished in India is (from the nature of the case) 
subordinate to the Imperial Government at Home And 
no Government can be subordinate unless it is within 
the power of the superior Government to order what 
is to be done or left undone, and to enforce on its 
officers, through the ordinary and constitutional 
means, obedience to its directions as to the use which 
they are to make of official position and power in fur- 
therance of the policy which has been finally decided 
upon by the advisers of the Crown ” Again when Lord 
Northbrook’s Government attempted in 1874 to assert 
their independence in fiscal matters, the British Gov- 
ernment were equally firm m asserting their consti- 
tutional rights 

£5nJ The raison d'etre of this control from 
above was the absence in India of any 
popffiar check on the actions of the Government 
Parliament as the guardian of the interests and wel- 
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fare of the massed in India could not surrender any 
part of its control over the Indian authorities.. 

practice^ ™ P rac ^ ce > however, the relations be- 
tween Simla and Whitehall varied with 
the "personal equation." If sometimes Viceroys of 
India were treated as "agents” of the British Govern- 
ment, there were occasions on which Viceroys regard- 
ed Secretaries of State as the "convenient mouthpiece 
of their policy in Parliament." 

4 THE GOVERNMENT OF INDIA 
governor- The transfer of control over the Gov- 

BEcouEs eminent of India brought about a 

viceroy. change in the position of the Gover- 

nor-General who was also, thereafter, styled officially 
as the Viceroy. In that dual capacity he was "the 
direct representative of the Crown as well the 
authority directed to control, superintend and direct 
the civil and military administration of India, with 
the aid of his (Executive) Council.”* 

enlargem ent o f The Governor-General’s Executive 

THE EXECUTIVE _ . , , , . . 

council. Council was considerably enlarged 

during the following years. The 
Charter Act of 1833 had already added a fourth mem- 
ber to assist the Governor-General in Council in the 
drafting of laws. At first, he was entitled to attend 
and vote only in those meetings of the Council in 
which legislation was under consideration, but the 
Charter Act of 1853 made him a regular member of 
the Governor-General’s Executive Council. The Coun- 
cils Act of 1861 raised the number of members to five 


■ Keith. A Co 


wy of Indi*. p. 171. 
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by adding a financial expert In 1874, an additional 
memtier m charge ol Piiblic Woras was appointed 
portfolio During these years the Govemor- 

system General availed himself of the powers 

given to him in 1861 to make rules for the conduct of 
business to develop the “Portfolio System” by which 
each member of the Executive Council was given 
charge of one or more departments, and the Council, 
as a whole, would meet only to discuss questions of 
general policy or questions which involved the over- 
ruling of Provincial Governments or matters on which 
there was difference of opinion between the Member- 
in Charge and the Governor General 


GOVEKNOP 

(THERAJ-.S 

POSITION 


The Governor-General having the 
right, since the Act of 1786, to 


over nde the decisions of his Council acquired a 


dominating position in the Executive 


5 CONCENTRATION OF AUTHORITY AT THE 


CENTRE 


supremacy or Th e transfer of control to the Crown 

THE CENTRAL, , _ 

government carried forward the process of cen- 
tralisation whose first beginnings had 

been made as early as tne Regulating Act of 1773 
The Provincial Governments were reduced to the 


position of agents of the Government of India and the 
entire system of government was, in theory, "one and 
indivisible” In administrative matters, every (local 
government was required to obey the orders of the 
Governor Genera 1 ’n Council, and to keep him con- 
stantly and chligendy informed of its proceedings and 
of all matters which ought, in its opinion, to be re- 
ported to him or as to which he required information, 
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and was under his superintendence, direction and 
control in all matters relating to the government of 
its province. In finance, provincial expenditure, pro- 
vincial taxation and provincial borrowing were all 
subject to central control. The Governor-General in 
Council also controlled legislative action in provincial 
Councils by means of “instructions”; Bills introduced 
in a Provincial Council required the previous sanction 
of the Governor-General as well as his final assent It 
would, therefore, be correct to say that “whether from 
the administrative, the financial or the legislative 
point of view, the concentration of authority at the 
centre was a cardinal feature of the pre-Reform con- 
stitution.”* 

™ces Such transfer of power, legislative ad- 
agents mlnistrative ot financial, as was made 

over in practice to the provincial Governments was 
in the nature of delegation; there could be no ques- 
tion of any exact delimitation of functions and there 
could also be no doubt that such powers as were 
given to the provinces could be withdrawn at any 
time. The subordination of the provinces to the 
Centre was, in theory, complete. 

6. THE GROWTH OF LEGISLATURES 

A salient feature of the period under study was 
the growth of legislatures — Central and Provincial — 
in India. 

differentiation The function of legislation was not 
and legislative at first differentiated from that of 
functions administration and the legislative 
power was not recognised as re- 
siding in a legislature as distinct from the Govern* 

•Simon Commt5*loa Report. Vol I. p IJ3. 
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'be made, they were 
enacted by a body thenucleus of which was the Exe- 
cutive Council itself, but to which additional members 
were summoned for the express purpose of passing 
those laws The Viceroy or, in the case of a province 
the Governor, presided over legislative discussions, no 
less than over executive consultations The germ of 
the present legislatures in India lies in the gradual 
extension of those Executive Councils 


miuAPcmiENT of The process was begun by the 
Stose’S?' Charter Act of 1833 by which a Law 
Member was added to the'Govemor- 
GeneraTs Council for legislative purposes only. The 
Charter Act of 1853 made him a full member and pro- 
vided that six additional members — the Chief Justice 
and another Judge of the Bengal Supreme Court, and 
four officials appointed by the Governments of Madras, 
Bombay, Bengal and Agra — should sit in the meetings 
of the Executive Council when it dealt with legislation. 


coovcxls^act ^ the Councils Act raised 

or js6i the number of additional members 

to twelve and half of these were to 
be nominated non-officials, a few Indians thus got an 
opportunity to participate in the legislative functions 
of the Council. That Act also restored to the Govern- 
ments of Madras and Bombay the powers of legisla- 
tion which the Act of 1833 had withdrawn. The powers 
of the new 'legislatures” were extremely limited. 
They were not in any sense “miniature parliaments” 
and did not by any stretch of imagination contain any 
germ of responsible government Their function 
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related merely to passing laws subject to the previous 
sa nction and final assent of the Governor-General. 
They were aptly described by Lord MacDonald as 
"Committees for the purpose of making laws — com- 
mittees by means of which the Executive Government 
obtains advice and assistance in their legislation.’* 
They were not deliberative bodies; they could not en- 
quire into grievances or call for information or exa- 
mine the conduct of the Executive. 

the Indian The Indian Councils Act of 1£92 went 
act. Isas a step further by increasing the num- 

ber of additional numbers to sixteen and by autho- 
rising the making of regulations by which non-official 
members might be nominated. Bodies like the provin- 
cial legislative Councils and the Calcutta Chamber of 
Commerce were asked to submit names, and though 
they had no binding effect, in practice they were al- 
ways adopted. Thus, a kind of indirect election was 
introduced though the use of the word ’election’ was 
carefully avoided. There was, however, no approach 
yet to a parliamentary system. Lord Dufferin des- 
cribed the scheme as “a plan for the enlargement of 
our provincial councils, for the enhancement of their 
status, the multiplication of their functions, the 
partial introduction into them of the elective prin- 
ciple, and the liberalization of their general character 
as political institutions." 

The “oriey-Mferto Reforms of 1909 

marked a furthei stage in the deve- 
lopment of India’s legislatures. The legislatures were 
considerably enlarged; majorities of non-officials were 
created in the provincial councils; the principle of 
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election was definitely accepted and the Muhammadan 
co mmuni ty was grant°d separate electorates The 
legislatures also got additional functions and powers, 
they could by moving resolutions discuss administra- 
tive matters and by ashing supplementary questions 
cross-examine Government on its replies to questions 
But the changes introduced did not affect the old 
conception of the Councils As the Montrord report 
put it, * the Morley Minto Reforms m our view are the 
final outcome of the old conception which made the 
Government of India a benevolent despotism (tem- 
pered by a remote and on’y occasionally vigilant demo- 
cracy) , which might as it saw fit for the purposes of 
enlightenment consult the wishes of its subjects " 
The concept of Responsible Government had not yet 
informed or guided the composition of our legisla- 
tures Lord Morley who had piloted these changes 
himself disclaimed that they had anything to do with 
the development of responsible government Respon- 
sibility which is the “savour of popular government” 
was wholly lacking in the Councils 

7 POLITICAL. DISCONTENT IN INDIA AND THE 
POLICY OP ASSOCIATION 

Awaken" While the British were consolidating 
ing in india, their rule in India by organising 
the system of administration and establishing law 
and order, India’s political consciousness began to 
increase A common government, a uniform system 
of laws, the liberalising influence of Western educa- 
tion specially that of English literature and history, 
the growth of speedy communications and means of 
4 > ; raiisport and above all the cementing influence of a 
common tongue— the English language— gave India 
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a sense of unity and national integrity which it had, 
perhaps, never attained before. Knowledge of 
England’s own democratic traditions and study of 
European and American histories awakened a desire 
for self-government in this country. It first took the 
shape of agitation on narrower issues but with the 
lapse of time, the issues became broader and broader. 
The Indian National Congress, founded in 1885, was 
at first a moderate political organisation concerned 
with demands which now appear ridiculously 
low — e.g., the presence of elected members in 
the Councils, the right to ask questions and discuss 
the budget and the limitation of military expendi- 
ture. 

N ^5 UT! F op The British from the very beginning 
problem. failed to appreciate the strength of 

the influence which their own con- 
stitutional ideas had exercised over the educated 
classes in India. The problem had been created by 
their very success in providing a stable and sound 
machinery of Government. 

The following remarks of the Joint Parliament- 
ary Committee, 1934, are very illuminating in this 
connection: 

"We have emphasised the magnitude of the Bri- 
tish achievement in India because it is this very 
achievement which has created the problem which we 
have been commissioned by Parliament to consider. 
By transforming British India into a single Unitary 
State, it has engendered among Indians a sense of 
political unity. By giving that State a Government 
disinterested enough to play the part of an impartial 
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arbiter, and powerful enough to control the disruptive 
forces generated by religious, racial and linguistic 
divisions it has fostered the first beginnings, at least, 
of a sense of nationality, transcending those divisions 
By establishing conditions in which the performance 
of the fundamental functions of Government, the 
enforcement of law and order and the maintenance of 
an upright administration, has come to be too easily 
accepted as a matter of course, it has set Indians free 
to turn their minds to other things, and in particular 
to the broader political and economic interests of 
then- country Finally, by directing their attention 
towards the object lessons of British constitutional 
history and by accustoming the Indian student of 
government to express his political ideas in the 
English language, it has favoured the growth of a 
body of opinion inspired by two familiar British 
conceptions, that good government is not an accept- 
able substitute for self-government and that the only 
form of self government worthy of the name is gov- 
ernment through Ministers responsible to an elected 
legislature ”* 

IssqcLtiou of recognising the legitimacy of 

these demands the British turned a 
deaf ear and pursued a policy of Association whereby 
a few Indians were associated with the administrative 
and legislative bodies Some Indians were appointed 
to the higher posts in the civil services, others were 
admitted to the Executive Councils of the Governors 
and the Governor-General, and the number of Indian 
members in the legislatures was increased from time 
to time This policy faded to satisfy the more ad- 
* J P C. Report p 4 
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vanced sections of the population and a definite 
conflict of opinion, therefore, became visible. 

8. THE DECLARATION OP AUGUST 1917 
the great Th e beginning of the Great War in 
WAit, 1314-18. Europe Jjj 1914 changed the whole situa- 
tion. The Princes and Peoples of India made an excel- 
lent contribution by way of men and money to help 
the- cause of Great Britain; moreover, that War was 
fought by Great Britain with slogans of “making the 
world safe for democracy” and “self-determination” 
and It was only natural that India should receive in 
principle what England appeared to be fighting for! 

announcement on 20th August, 1917, the following 
or August 1317. concerning the future 

constitution of India in Parliament was made by the 
Secretary of State for India. As it laid down the 
fi tip- 1 goal of British policy in India, and turned a new 
Chapter in the constitutional development of this 
country, it deserves to be studied in extenso. 

‘The policy of His Majesty’s Government with 
which the Government of India are in complete accord, 
is that of increasing association c. Indians in every 
branch of the administration and the gradual develop- 
ment of self-governing institutions with a view to the 
progressive realisation of responsible government In 
India as an integral part of the British Empire. They 
have decided that substantial steps in this direction 
should be taken as soon as possible, and that it is of 
the highest importance as a preliminary to considering 
what these steps should be that there should be a free 
and informal exchange of opinion between those in 
authority at Home and in India. His Majesty’s Gov- 
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emment have accordingly decided, with His Majesty’s 
approval, that I should accept the Viceroy's invitation 
to proceed to Indi3 to discuss these matters with the 
Viceroy and the Government of India, to consider with 
the Viceroy the views of local Governments, and to 
receive with him the suggestions of representative 
bodies and others 

‘T would add that progress in this policy can only 
he achieved by successive stages The British Govern- 
ment and the Government of India, on whom the res- 
ponsibility lies for the welfare and advancement of 
the Indian peoples, must be judges of the t'me and 
■measure of each advance, and they must he guided by 
the co operation received from those upon whom new 
opportunities of service will thus be conferred and by 
the extent to which it is found that confidence can be 
reposed in their sense of responsibility 

“Ample opportunity will be afforded for public 
discussion of the proposals which will be submitted in 
due course of Parliament." (Italics mine ) 

HL 

The Third Period— 1917 to 1940— The Period of 
Gradual Development of Responsible Government 

SSSSSTot The Dedarat “ m of August 1917 
the announce ushered m a new era in the consti- 
ment o- august tutional development of India The 
British Government for the first 
tine accepted that the final goal of British policy 
m India was * the gradual development of self govern- 
ing institutions with a view to the progressive reali- 
sation of responsible government m India’ (Italics 
mine) Hitherto, the British statesmen had not only 
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scrupulously avoided the use of such expressions as 
“responsible government’’ with reference to India, but 
had even resented the suggestion of such a develop- 
ment being likely. Lord Morley, the Secretary of 
State for India in 1909. while proposing his reforms in 
the Government of India definitely asserted that his 
proposals had nothing whatsoever to do with the evo- 
lution of responsible government. He remarked, "If 
it could be said that this chapter of reforms led direct- 
ly or indirectly to the establishment of a parliamen- 
tary system in India, I, for one, would have nothing at 
all to do with it.” 

1. THE MONTAGU-CHELMSFORD REPORT 
PE »^r NART The Declarat ion was, therefore, lustily 
m cheered in India as the recognition — 

rather belated — of the fundamental right of the 
Indian people to govern themselves. While the 
general hopes of an immediate grant of substantial 
measure of self-government came to be pitched very 
high, there were some who regarded this promise as a 
mere "ill-considered piece of war propaganda” which 
Great Britain might not implement after peace was 
restored. In order to give practical shape to the an- 
nouncement, Mr. Montagu, the then Secretary of 
State for India, came to this country and in the com- 
pany of Lord Chelmsford, the then Governor-General, 
toured the country to get first hand knowledge of 
the political conditions and aspirations of the people 
of India. On the basis of this study, they made out 
a Report on Indian Constitutional Reforms, known as 
the Montagu-Chelmsford (or Montford) Report It 
was mainly on the basis of this Report that the 
Government of India Act, 1919, came to be modelled. 
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main conclusion The prominent features of the 
report conclusions to •which the Joint 

Authors came are embodied m the following four 
propositions — 

1. There should be, as far as possible, complete 
popular control in local bodies and the largest possible 
independence for them of outside control 

2 The provinces are the domain m which the 
earlier steps towards the progressive realisation of 
responsible government should be taken. Some 
measure of responsibility should be given at once, and 
our aim is to give complete responsibility as soon as 
conditions permit This involves at once giving the 
provinces the largest measure of independence, legis- 
lative, administrative and financial, of the Government 
of India, which is compatible with the due discharge 
by the latter of its own responsibilities. 

3 The Government of India must remain wholly 
responsible to Parliament, and saving such responsi- 
bility, its authority in essential matter must remain 
Indisputable, pending experience of the effect of the 
changes now to be introduced in the provinces In 
the meantime the Indian Legislative Council should 
be enlarged and made more representative and its 
opportunities of influencing Government increased. 

4* In proportion as the foregoing changes take 
effect, the control of Parliament and the Secretary of 
State over the Government of India and Provincial 
Governments must be relaxed 

vuroxSlaGNi Tilus °nly the first step towards the 
ficance goal of self-go\ eminent was recom- 

mended. The Joint Authors, how- 
ever, made it plain that such limitations on powers as 
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they were proposing were due only to the obvious 
fact that time was necessary in order to train 
both the representatives and the electorate for the 
work which they desired them to undertake; and 
that they offered Indians opportunities at short 
intervals to prove the progress they were making, 
and to make good their claim, not by the method of 
agitation but by positive demonstration, to the further 
stages in self-government which they had indicated. 
Their proposals did not constitute a final solution but 
only provided a stage on the journey to a goal. 

2. THE GOVERNMENT OF INDIA ACT, 1919 

accordance with the main proposi- 
tions laid down by the Montford Report, 
the Act of 1919 had the following prominent features. 
(1) It enlarged the size of legislatures and introduced 
majorities of elected members returned on a wider 
franchise. The legislatures received additional powers 
by way of influencing and criticising the Government 
both at the Centre and in the provinces. They got the 
power of discussing the Budget before it was sanction- 
ed and of voting on certain demands for grants which 
were declared votable. (2) As the provinces were to 
be the domain where the first steps towards respon- 
sible government were to be taken, rules were made 
by which a line was drawn between provincial subjects 
and Central subjects, the provinces alone being nor- 
mally allowed to legislate on provincial subjects. The 
provincial subjects were further divided into Reserved 
and Transferred. A number of subjects like Local 
Self-Government, Public Health, Education, Sanita- 
tion etc. were transferred to the control of Ministers 
appointed by the Governor of the province from among 
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the elected members of the Legislative Council of the 
province These Ministers were made responsible to 
the Legislative Council The remaining subjects like 
Law and Order, Land Revenue, Finance, etc , were 
retamed by the Governor and were administered by 
him througn the Members of his Executive Council 
who were not in any way responsible to the Legisla- 
ture The principle underlying this division of func- 
tions was thus expressed by the Montford Report 
“Their guiding principle should he to include in the 
transferred list those departments which afford most 
opportunities for local knowledge and social service, 
those in which Indians have shown themselves to be 
keenly interested, those in which mistakes which may 
occur though serious would not be irremediable and 
tho*e which stand most in need of development In 
pursuance of this principle we should not expect to 
find that departments primarily concerned with the 
maintenance of law and order were transferred Nor 
should we expect the transfer of matters which vitally 
affect the well-being of the masses who may not be 
adequately represented in the new Councils, such for 
example as the questions of land-revenue or tenant 
rights ’ * Thi3 dual government or the division of 
control over the affairs of the government is popularly 
known as Dyarchy Under it, the two halves of ad- 
ministration remained responsible to different masters, 
the Ministers being responsible to the Legislature and 
the Executive Councillors to the Crown (3) The 
Central Executive, however, continued to be wholly 
responsible to the Secretary of State and the British 
Parliament, the legislature being given powers of 
criticising and exposing the Executive and discussing 

* Montagu Chelmsford Report p 154 
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questions of policy. (4) The control of the Secretary 
of State for India over Indian affairs was completely 
relaxed in respect of provincial matters "transferred” 
to the Ministers, except to secure certain specified 
purposes. In “Reserved” matters in the provinces and 
in the affairs of the Central Government, the Secretary 
of State did not ordinarily intervene when the Govern- 
ment and the Legislature were in agreement. Thus 
while the position of the Secretary of State remained 
in theory supreme, by a process of convention, his 
control over Indian affairs was relaxed. 

3. THE NON-CO-OPERATION MOVEMENT 
disappoint- The complete irresponsibility of the Exe- 
cutive to the Legislature at the Centre, 
the transfer of only the less important departments of 
the Government in the provinces, the inherent diffi- 
culties of a dyarchieal form of Executive, the retention 
of nominated members in the Central and provincial 
legislatures, and the grant of over-riding powers to 
the Governors and the Governor-General naturally 
failed to satisfy the aspirations of the politically 
minded citizens of India who had confidently looked 
forward to a much more substantial and sweeping 
grant of power to the people in view of the Declara- 
tion of August 1917. 

disappointment, however, coin- 
tion “ cided with two other factors, the 

sufferings of the masses in India . 
due to a rise in prices and failure of the monsoon and 
the increasing anxiety of the Muhammadans In India 
who wanted, after the Great War, that the Allies 
should restore the Sultan of Turkey to his pre-war 
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position These diverse factors, political, economic 
and religious, were combined under a joint Non-Co- 
operation and Khilafat Movement led by Mahatma 
Gandhi with the assistance of the All brothers 

The objects of the Non Co opertion movement 
were thus summed up by the Simon. Commission. — 

objects 'The aims of the rank and file of the 
movement Khilafat Section of tfie movement were 
simple — they were concerned for the political and 
religious future of Islam Mr Gandhis objectives 
were less definite He stood for the ideals and the 
civilisation of India as against those of Europe, for 
the cult of the spinning wheel and the simple econo* 
mies of the village, as against the factories, the rail- 
ways and the "materialism” of the West But among 
ins allies were many whose political and economic 
outlook and way of life were European. It is not 
surprising, therefore, that Mr Gandhi never found it 
easy to define what “Swaraj ' would mean in actual 
practice, his accounts of it varied from time to tune 
and were always nebulous But the critical side of 
his doctnne was clear enough Mr Gandhi preached 
that British Rule had impoverished India and destroy- 
ed its liberties The existing Government and all it 
stood for were "Satanic”, and the only cure was to 
end it" 

The movement was organised on the 
suspension lines of non violence and took the form 

of ‘ non-co-operation,” x e refusal to pay 
Government dues and organised mass disobedience to 
the laws and to the orders of administration, the aim 
being to paralyse the Government The movement, 
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though non-violent in the beginning, soon deteriorated 
and acts of violence against person and property be- 
came frequent; the height of violence was reached 
when ‘Twenty-one police-constables were murdered 
with revolting cruelty at Chauri Chaura in the United 
Provinces by a mob acting under the excitement of 
the anti-Govemment movement," 

congress The movement had to be suspended and 
legisu-tures. Congressmen who had boycotted the 
first legislatures (1920-23) elected under 
the Reform of 1919, decided under pressure from the 
moderate elements in the Congress led by Pandit 
Motilal Nehru and Mr. C. R. Das to enter the Legis- 
lative Councils. The eptry of the Congress in the 
Legislatures was marked by obstructionist tactics 
ai m ing at constitutional deadlocks. The Congress 
candidates seeking election to the legislatures took a 
pledge of "uniform, continuous and sustained obstruc- 
tion with a view to making government through the 
Assembly and the Councils impossible." The “Swa- 
rajists,” as these Congressmen were then called secur- 
ed a striking success at the elections and captured 
forty-five seats in the Central Assembly. They could 
not, however, do much as they were easily out- voted in 
a house of one hundred forty and odd; they were, 
therefore, compelled to follow a policy of compromise. 
In the provinces, the success of the Swarajists was not 
uniform. In Bengal, theirs was the largest party in the 
legislature and in the Central Provinces they obtained 
a clear majority. But in accordance with their tactics, 
they refused to accept Ministerships, systematically 
withheld all supply for which their consent was neces- 
sary and reduced the salarifcs of Ministers appointed 
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by the Governor from other parties to Rs 2 per 
annum. The Governor was thus forced to take over 
the administration of the transferred subjects, there- 
by acknowledging the unworkabihty of the constitu- 
tion. In other provinces, the Swarajists gave much 
less trouble and the administration was earned on 
pretty smoothly 

4 THE SIMON COMMISSION AND ITS REPORT 
appointment The attention of India was soon 
co annssi ov diverted to the appointment of a 
Royal Commission as provided for 
by the Act of 1919 The Act had laid down that at 
the expiration of ten jears a Statutory Commission 
appointed by His Majesty Should inquire into the 
working of the system of government m India and 
report as to whether and to what extent it was de- 
sirable to establish the principle of responsible gov- 
ernment, or to extend, modify or restrict the degree 
of responsible government. A Commission presided 
over by Sir John Simon was accordingly appointed in 
1927 but as its personnel did not include a single 
Indian it gave rise to protests m this country The 
Commission’s enquiry wa^ boycotted by many politi- 
cal bodies in India including the Congress, the evi- 
dence collected by the Commission was, therefore, not 
quite representative of the political opinion of the 
advanced sections in India. A Committee, consisting 
of the members of the Central legislature, and a num- 
ber of provincial committees, consisting of the mem- 
bers of the provincial legislatures, were formed to 
assist the Commission, hut their position was definite- 
ly subordinate 
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its report. The Report of the Simon Commission 
was published in 1930 but was condemned as reaction- 
ary by the nationalist opinion in India. The chief 
drawback of the report was that it did not recommend 
any material advance towards the goal of responsible 
government at the Centre. 

5. THE .CIVIL DISOBEDIENCE MOVEMENT AND THE 
ROUND TABLE CONFERENCES 
the civil Shortly before the publication of 

Mo™m NCE the report, the Indian National Con- 
gress led by Mahatma Gandhi had launched a Civil 
Disobedience Movement and the unsatisfactory nature 
of the Commission’s findings imparted additional force 
to it. The rate at which India’s political aspirations 
were mounting higher and higher left no doubt that 
the Simon Commission Report would never be accept- 
ed by the people of India as a basis for a future consti- 
tution of their country. 


the round table The British Government accordingly 

coKreaEKOSs. decided to calI a TaMe (Jug. 


ference of members of His Majesty’s 
Government and the representatives of India. The 
British Government took upon themselves the respon- 
sibility of selecting India's representatives at this 
Conference with the result that the people of India 
did not from the very beginning have any confidence 
in the so called ‘‘representatives”; moreover, the 
Indian National Congress? had already committed 
itself to a subversive movement of civil disobedience 
and had, therefore, refused to join the deliberations 
of the first Round Table Conference which began in 
November 1930. In the beginning of 1931, Lord 
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Halifax (then known as Lord Irwin) who was at that 
time the Viceroy of India persuaded Mahatma Gandhi, 
by giving him certain, assurances embodied m what 
is known as the Gandhi-Irwm Pact, to suspend the 
Civil Disobedience Movement and to proceed to London 
to participate m the Second Round Table Conference 
Mahatma Gandhi went to London as the sole repre- 
sentative of the Indian National Congress , he was not, 
however, impressed with the desire of the British 
Govrenment to part with power and therfore 
returned to India only to resume his movement The 
Third Round Table Conference was then held towards 
the end of 1932 


The deliberations of these confer- 
ences proved valuable m so far as 
they led to a frank exchange of opinion between the 
leaders of the two countries The difficulties of intro- 
ducing full responsible government at one stroke 
became apparent, but by far the most important idea 
that emerged was the acceptance of the principle of 
Federation as the basis of the new constitution for 


India It was realised that it was desirable to bring the 
Native States in a common o-gamsation at the Centre 
with Bntsih Indian provinces The Unitary form of 
government hitherto prevailing in India was declared 
unsuitable if the States were to be included, and the 
ideal of an All-India Federation was, therefore, un- 
animously accepted 


6 THE JOINT PARLIAMENTARY COMMITTEE 


report ° ^ light the discussions at 

’fn.e Round Table Conferences, the 
British Government laid down the measure of political 
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advance they were prepared to grant to India, in the 
form of a White Paper. A Joint Select Committee 
of the two houses of Parliament, under the Chair- 
manship of Lord Linlithgow, was appointed to review 
the question once more. The Committee was assisted 
by Delegates from India but it appears that not a 
single major proposal of the Indian Delegates was 
accepted. The Report of the Committee was made the 
basis of the Government of India Act, 1935. 

7. THE GOVERNMENT OF INDIA ACT, 1035 
rrs PRosnum The prominent features of this Act 
features. are: — (1) the acceptance of an All- 

India Federation, (2) the introduction of partial 
responsibility in the form of Dyarchy at the Centre, 
(31 the grant of ‘autonomy’ to the provinces and (4) 
Safeguards, Reservations, Special . Responsibilities, 
over-riding powers, etc., in the hands of the Governors, 
and the Governor-General. 

rrs EEAcrnoNAr.Y The details of the Act are discussed 
character. at i eng th in the following chapters, 
but here it is enough to notice that the whole scheme 
embodied in the Act of 1935 appeared grossly in- 
adequate from the point of view of transferring any 
real power to the people. It was regarded as reaction- 
ary and dangerous by many and was, on the whole, 
received with indignation and resentment in this 
country. 

S. INTRODUCTION OF THE PROVINCIAL PART OF THE 
NEW CONSTITUTION 

assurance^ As the federal part of the Constitution was 
to be introduced some time after the pro- 
vincial part had been in operation, the new constitution 



THE GROWTH OF INDIAN CONSTITUTION 37 

was introduced in the provinces from Is*- April 1937 
The Indian National Congress decided to contest the 
elections to the new provincial legislatures and found 
itself returned in clear majorities m six out of eleven 
provinces The responsibility of the formation of 
Ministries m these provinces had, therefore, to be 
Shouldered by Congressmen who after great hesita- 
tion, and with the avowed object of wrecking the con- 
stitution, decided to accept offices provided the Gover- 
nors of the provinces gave a solemn assurance that 
they woutd not in practice exercise the special powers 
given to them by the Act of 1935 In other words, they 
vanted to make use of their strength in the legislature 
in reducmg the Governors’ powers to a dead-letter and 
thereby removing the chief impediment in the way of 
the establishment of Responsible Government in the 
provinces When, therefore, the Governors of these 
six provinces sent for the leaders of the Congress 
party in the legislature in each province, the leaders 
asked for the above mentioned assurances which the 
Governors declared they were unable to give m face 
of the express provisions of the Act of 1935 

A constitutional deadlock thereupon re- 
sulted and the Governors were compelled 
to carry on the administration with the help of Minis- 
ters who did not command a majority in the legis- 
lature The formation of such “interim ministries" 
at the very beginning of the constitution was widely 
ridiculed. 

^ 1937, the situation was changed 

by the assuring speeches of the Secre- 
tary of State for India and the Governor-General and 
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the Congress decided to form ministries in the six 
provinces of Bombay, Madras, United Provinces 
Central Provinces and Berar, Bihar and Orissa where 
they hart clear majorities. Sometimes later, the Con- 
gress in coalition with other parties was able to form 
ministries in the North-West Frontier Province and 
Assam also. 

S. THE WORKING OF THE PROVINCIAL, 

CONSTITUTION 

gover nors as After the initial difficulty described 
co?|BTrn«nosm« above got over, the working of 
the provincial constitution was, every- 
where, smooth beyond all expectations. The Assur- 
ances controversy had clarified the issues and the 
Governors acted tactfully and allowed the Ministers 
full scope for putting into operation their own pro- 
grammes. There were incidents in the life of the 
United Provinces, Bihar, OrisSn and Central Provinces 
Ministries which raised first class constitutional 
issues; a full account of these will be found in the 
Chapter on "Provincial Constitution at Work,” but the 
manner in which they were tided over bore testimony 
to the Spirit of good will prevailing on the both sides. 

The comparative success of the provin- 

REGARDTNG . ‘ , ,, \ „ 

FXDEEAnor: cml constitution raised the question of 
the introduction of an All-India Federa- 
tion and it was only natural that those who had tasted 
power in the provinces should be the first to de- 
mand that the Central Government should be 
brought In line with the new conditions prevail- 
ing in the provinces. The attitude of the country 
to the Scheme of the All-India Federation as pro- 
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posed by the Go\ eminent of India Act, 1935 
tvas d efinit ely hostile, but while some favoured the 
securing' of a few modifications, others wanted to 
drop it lock, stock and barrel ’ 
amendment op The beginning of the year 1939 saw 
OT?n miTicr*™ the worsening of the political situa- 
tion m Europe and this led to a 
clamour for a "fight” m order to secure full responsible 
government at the Centre In the meantime, the possi- 
bility of India being involved in War drew the atten- 
tion of the British Government to an omission m the 
Act of 1935 by which provision had been made for the 
Federal Legislature to make laws on provincial 
sublets in case of an emergency, but no authority had 
been given to the officers of the Federal Government 
to undertake the execution of such matters This was 
corrected by the Amendment of the Government of 
India Act, which was introduced shortly before War 
broke out in September 1939 

10 WAR AND INDIA’S CONSTITUTION 

SSSvS or Tlle War m Europe had mmediate 
India s political effect on political events w India 
GOAL - When Great Britain declared war 

against Germany, India too was officially declared 
at war with that country, without the consent of 
the people or of their representatives in the legisla- 
ture Though the sympathies of the Indian people 
were clearly with Great Britain mher struggle 
against the Nazi Rule m Germany, certain sections 
of the population saw m the predicament of Great 
Britain an opportunity for India The Indian National 
Congress asked for a clear statement from the 
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British Government that at the end of the War, India 
would be given the right to frame her ovm Constitu- 
tion (through a Constituent Assembly) which may 
amount to complete independence. The British 
Government, while giving a general assurance, dwelt 
on the complexity of the Indian problem and the 
Secretary of State for India referred in particular to 
the lack of unity among the different communities in 
India and the consequent inability of the British to 
divest themselves of their responsibility for the wel- 
fare and good government of the people of India. 
failure of The Congress Ministries in the eight 
machinery provinces thereupon resigned offices 
in November, 1939, thus leaving 
only Bengal, Sind and the Punjab governments to 
function as before. The Governor of Assam was able 
to form an alternative Ministry but the. Governors of 
the remaining seven provinces were compelled to 
declare the failure of Constitutional machinery and 
to take over the entire control of administration in 
their own hands, as authorised by Section 93 of the 
Government of India Act, 1935. The legislatures were 
suspended, the Governors assuming to themselves all 
the legislative powers. A few renior Government 
officials were appointed in each nrovince to act as 
Advisers to the Governor to assist him in carrying 
on the government* 


august*!*^ ° F f ^ e sus P ens * on °f the Constitution 
in the majority of the provinces, 
the continuance of an irresponsible government at 


to differences among’ the members of the Congress party to 
a Legislative Assembly, the Governor there found It possible 
‘ 'n alternative ministry and therefore withdrew Section 


and restored the normal working of the Provlnc' 
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the Centre and the approaching danger of war to 
India’s frontiers led to grave political discontent in the 
country The major political parties concentrated their 
attention on the demand for the introduction of a 
National Government at the Centre, pending the final 
jolution of India’s constitutional problems to he 
ach eved after the war In August, 1940, an impor- 
tant declaration was made by the Viceroy, which was 
later confirmed bj the Secretary of State for India 
The goal of British policy in India was declared to be 
the establishment of Dominion Status in India as 
soon after the war as possible The responsibility for 
framing the new constitution was, in accordance with 
tbo principle of self determination, declared to rest 
primarily on the people of India subject to due fulfil 
meat of obligations which Great Britain's long con- 
nections with India has imposed on her and for which 
His Majesty’s Government cannot divest themselves 
of responsibility ” This declaration was coupled with 
the offer of the expansion of the Governor General’s 
Executive Council so as to make it representative of 
India’s national interests 

wuwbvcks Ths P ronouncement evoked little 
enthusiasm in India for the follow 
mg mam reasons — Ftrstly, there was no prescribed 
time limit within which the grant of Dominion Status 
to India was to take effect. “As soon after the war 
as possible” might ordinarily have been regarded as 
reasonable but the Secretary of State referred to the 
distinction, drawn by the Balfour Committee between 
the status of a Dominion and its f motions, thereby 
suggesting that even when India received the status 
of a Dominion, it might not be allowed to exercise 
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control over certain functions like Defence. Secondly, 
while the principle of slef-determination was conceded 
in the main it was hedged in by a proviso which was 
suspected to render the concession wholly unreal. The 
reference to "due fulfilment of obligations which 
Great Britain’s long connection with India has im- 
posed on her” could be interpreted to mean that His 
Majesty’s Government would have a decisive voice in 
the name of safeguarding the interests of Minorities 
and Rulers of Native States. While the necessity of 
such solicitude for these interests was widely recog- 
nised in principle, it was feared that such an assur- 
ance might be relied upon by an obstructionist party 
or interest to secure the grant of unreasonable 
demands before agreeing to a new constitution. 
Thirdly, the failure of negotiations between the 
Viceroy and the important leaders of political parties 
on the issue of the expansion of the Executive Council 
created an impression that the British Government 
did not really propose to part with' power and give 
such important portfolios as Defence to Indians. It 
must, however, be frankly recognised that the failure 
was due in the main to want of agreement among the 
different political and communal groups as to the 
proportion of members to which each of them should 
be entitled in the re-constructed Executive Council,”* 


TIie failure *° end the political 
stalemate led to the revival of 
extremism in Indian politics. The 
British Government, having tried its hand at settle-. 


• The constitutional dead lock to-day ts not between a consentient 
Indian national movement asking for freedom and a British Govern- 
ment reluctant to surrender tta authority but between the main ele- 
ments of India's own national life." Paper on “India's Constitu- 
tional Future" by the Kt. Hon. a Amery. Secretary of State for 
India, Asiatic Review, January, 1941. 
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ment and failed, declared its inability to do anything 
further and laid the blame at the door of communal 
differences in India The Indian National Congress 
stressed its faith in compelte independence and as a 
protest against the restriction, of freedom of 
expression during war, started a movement of Indivi- 
dual Civil Disobedience The Muslim League advocated 
the partition of India so that the ar^as m which the 
Muslims were in a numerical majority should be 
grouped together to form what is known as Pakistan 
This idea was bitterly resented by all liberal elements 
as it would strike against the essential unity and in- 
tegrity of the country 

expansion of the in July 1941, the British Govern 

GOVERNOR-GENE . , , ,, 

uai.s executive ment, finding it impossible to in 
couAcm. duce the different communities in 

India to come to an agreement, announced the expan- 
sion of the Governor General's Executive Council by 
the appointment of Indians to the five new portfolios 
created to meet the increased pressure of work due 
to the war The number of Members in the Council, 
including the Commander in Chief was thus raised 
to twelve out of whom seven were Indians The satis- 
faction created by this liberal gesture was, however, 
partial and short lived as the world events were 
moving vfery fast 

cabSet twr Tbe enrty of ^P 311 mto war in 
proposals November 1941 constituted a 
menace to India’s eastern frontiers 
and stressed the need &>*• an increased war effort in 
India. The British War Cabinet in response to urgent 
unh -pressing entreaties from India, America and 
China agreed to reconsider the whole question of con- 
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stitutional settlement in India. The conclusions of the 
'Cabinet were embodied in a document which was 
handed over to a member of the Cabinet, Sir Stafford 
Cripps, a renowned socialist and an acknowledged 
friend of India’s political aspirations. Sir Stafford 
arrived in India by air on March 20, 1942 and revealed 
the proposals of the War Cabinet to a few high 
officials and leaders of different parties. The proposals 
were later published and efforts at settlement made 
but the negotiations ultimately broke down on the 
issue of transferring control over Defence to Indians' 
and Sir Stafford had to return disappointed. The 
proposals of the British War Cabinet were auto- 
matically withdrawn, leaving the situation as it was 
before. The nature of the proposals, their constitu- 
tional significance and the causes of the breakdown of 
negotiations deserve to be carefully studied as they 
must form the basis of any future agreement. 

The following is the full text of the proposals 
brought by Sir Stafford Cripp3: — 

'Test or the His Majesty's Government having 
proposals ° 

considered the anxieties expressed 
in this country and in India as to the fulfilment of 
promises made in regard to the future of India, have 
decided to lay down in precise and clear terms the 
steps which they propose shall be taken for the earli- 
est possible realisation of self-government in India. 
The object is the creation of a new Indian Union 
which shall constitute a Dominion associated with 
the United Kingdom and other Dominions by a 
common allegiance to the Crown but equal to them in 
every respect, in no way subordinate in any aspect 
of its domestic and external affairs. 
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His Majesty’s Government, therefore make the 
following declaration 

(a) Immediately upon the cessation of hostili 
ties steps shall be taken to set up in India, m the 
manner described hereafter, an elected body charged 
with Hie task of framing a new constitution for India. 

(b) Provision shall be made, as set out below, 
for the participation of Indian States in the constitu- 
tion making body 

(c) His Majesty’s Government undertakes to 
accept and implement forthwith the constitution so 
framed subject only to — 

(I) The right of any province of British India 
that is not prepared to accept the new constitution 
to retain its present constitutional position, provision, 
being made for the subsequent accession if it so 
decides 

With such non acceding provinces, should they so 
desire, His Majesty’s Government will be prepared to 
agree upon a new constitution giving them the same 
full status as the Indian Union and arrived at by a 
procedure analogous to that here laid down 

(H) The signing of a treaty which shall be 
negotiated between His Majesty’s Government and 
the constitution making body This treaty will cover 
all necessary matters arising out of the complete 
transfer of responsibility from British to Indian, 
hands it will make provision, in accordance with 
undertakings given by His Majesty's Government for 
the protection of racial and religious minorities, but 
wall not impose any restriction on the power of the 
Indian Union to decide in future its relationship to 
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other member States of the British Commonwealth. 

Whether or not an Indian State elects to adhere 
to the constitution it will be necessary to negotiate a 
revision of its treaty arrangements so far as this 
may be required in the new situation. 

(d) The constitution-making body shall be 
composed as follows, unless the leaders of Indian 
opinion in the principal communities agree upon some 
other form before the end of hostilities : 

Immediately upon the result being known of pro- 
vincial elections which will be necessary at the end of 
hostilities, the entire membership of the Lower 
Houses of provincial legislatures shall as a single 
electoral college proceed to the election of the con- 
stitution-making body by the system of proportional 
representation. This new body shall be in number 
about 1 1 10th of the number of the electoral college. 

Indian States shall be invited to appoint repre- 
sentatives in the same proportion to their total popu- 
lation as in the case of representatives of British 
India as a whole and with the same powers as British 
Indian members. 

(e) During the critical period which now faces 
India and until the new constitution can be framed, 
His Majesty’s Government must inevitably bear the 
responsibility for, and retain the control and direc- 
tion of the defence of India as part of their world 
war effort, but the task of organising to the full the 
military, moral and material resources of India must 
be the responsibility of the Government of India 
with the co-operation of the people of India. His 
Majesty’s Government desire and invite the immedi- 
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ate and effective participation of the leaders of the 
principal sections of the Indian people m the counsels 
of their country, of the Commonwealth and of the 
United Nations Thus they will be enabled to give 
their active and constructive help m the discharge of 
a task which is vital and essential for the future 
freedom of India ” 

constitutional A careful reading of the above text 
timacATiONS show that the proposals could 

fpoposal be divided into two main parts, one 
dealing with the constitutional goal of India 
and the other dealing with the arrangements 
for the duration of the war With regard to the 
future, it was made quite clear that India would get 
full-fledged Dominion Status with even the right to 
secede from the British Empire This unequivocal 
grant without any reservations or modifications satis- 
fied even the most extremist demand as it amounted 
to complete independence Further, this grant was 
to be made without loss of time Immediately after 
the cessation of hostilities, a Constituent Assembly 
would be convened and any constitution settled by it 
would be binding upon the British Parliament which 
would proceed to embody the same m the form of a 
Treaty The principle of self -determination was thus 
conceded. The Treaty would, however, contain cer- 
tain stipulations for the safeguarding of the interests 
of minorities If any province, after participating m 
the Constituent Assembly, found that the form of 
constitution finally agreed upon did not satisfy its 
aspirations or suit its interests, it would have the 
option to stay out and. would be given the same status 
-of a Dominion as would be granted to the Indian Union 
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Similarly, the native states would have the option to 
join the Indian Union or remain aloof. 
critical esti- it must be admitted that the above 
proposals™ proposals constitute a great advance 
on the previous declarations of His 
Majesty’s Government and seek to place the relations 
between India and Britain on entirely equal and 
honourable terms. It contains, however, two main 
diffi culties; firstly, it gives the provinces the right to 
secede from the Indian Union from the very 
start. 

The exercise of such right would lead to the des- 
truction of India’s unity. The formation of a number 
of separate units or the division of India into two main 
parts would only intensify communal differences and 
make them politically dangerous. The financial con- 
sequences would be no less disastrous and the non- 
acceding Native States retaining direct contact with 
the Paramount Power would only add to the prevail- 
ing political chaos. As a solution of the problem of 
minorities it is a remedy worse than the disease.* 

• The main ground on which the demand for partition Is based Is 
that the Muslims refuse to regard themselves as a minority and claim 
that the Hindus and Muslima form two different nations Incapable of 
constituting a single state The following main objections against 
tms scheme may he noticed 
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Secondly, the people of the native states would 
go without any real and effective representation in 
the deliberations of the Constituent Assembly which 
would include the nominees of the Rulers of the 
Native States This would also materially detract 
from the democratic principle of election of represen- 
tatives granted to the people of British Indian 
provinces 

the rejection The second part of the Proposals deal- 
op proposals with the present arrangements 

contemplated the tr ansf er o£ all portfolios except that 
of Defence in the Governor-General’s Council to 
Indians and an attempt was even made to give the 
certain matters connected with the Defence depart- 
ment to an Indian, leaving the conduct of war and 
questions of strategy to the Commander-in-Chief who 
would he directly responsible to the British War 
Cabinet. But on the central issue whetner the re- 
constructed Council of the Governor-General, consist- 
ing of representatives of major political and com- 
munal parties in India, would be merely an expanded 
Council working within the frame-work of the present 
constitution or a National Cabinet with the Governor- 
General as a mere constitutional head, the negotia- 
tions broke down as Sir Stafford Cripps made it plain. 


deferent nations* As it Is difficult to define the term nation 
in rteid terras it is possible to lay emphasis on its different aspects 
S e disprove the two-nations theory During the last tew 
ocnuines, the Hindus and llustlms inspite of their deep religious, 
eocias and cultural differences hare been gradually drawn together 
. ot race language economic Interests and political as 
15. ,3 opea t0 Uie leaders of the two great communities 
t8elr differences and undo the work of unification and 
tertil t* rtna mratly cripple the unity and constitutional stature of 
tun ,0 !7 P!Lrd ttl3 Praeas and enable India to gain its 

lull measure of equaiity among the different natfons of the world 
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that no changes requiring the statutory modification 
of the present constitution could be effected for the 
duration of the war and that entrusting full power to 
such a National Cabinet not responsible to the Gover- 
nor-General would only mean the establishment of the 
tyranny of the majority ! 


11. THE PRESENT POSITION 


The a dminis tration in six provinces, Bombay, 
Madras, United Provinces, Central Provinces and 
Berar, Bihar, and N. W. Frontier Province is at the 
time of writing in the hands of the Governors, the 
Ministries having resigned and the legislatures having 
been suspended. The federal part of the Constitution 
seems nowhere near introduction and the present 
structure of the Central Government continues to be 
modelled mainly on the lines of the Government of 
India Act, 1919. The war situation in the world 
shows no signs of clearing up; if anything, it is thick- 
ening day by day. The British Government have 
definitely declared that India would get Dominion 
Status as soon after the war a£ possible. But the 
exact content of that very indefinite expression Domi- 
nion Status and the time and manner of its grant re- 
main indeterminate.* The immediate political future 
of India hangs in the balance. 


implications of Dominion S 



CHAPTER IL 


THE CENTRAL EXECUTIVE 


the present Pending the inauguration of the All- 
{the central India Federation as laid down in the 
government Government of India Act, 1935, the 
present structure of the Government of India con* 
tinues to be based on the provisions of the Govern- 
ment of India Act, 1919, with certain modifications' 
The Actof 1919 had vested the superintendence, direc- 
tion ana control of the civil and military government 
of India in the Governor General in Council who was 
required to pay due obedience to all such orders as he 
might receive from the Secretary of State for India. 


lT THE GOVERNOR GENERAL. 


the appoint At the head of the present Central Execu- 
covernor- tive is the Governor General, also known 
general. ^ Viceroy since 1858 and now combining 
the office of the Crown’s Representative in relation to 
Indian Native States He is appointed by His Majesty 
on the advice of the British Prime Minister, usually 
from among prominent public men of high rank anc^ 
noble birth.* No rigid qualifications are laid down but 
an attempt is generally made to secure a man of out- 


Governor-General of a Dominion I3 now appointed on tie 
«*Unalv« recommendation of the Dominion Prone 
£*l .K*®.* 1 ®® 3 tte Commission In place o' the Secretary of State 

naHonals of tie Dominions also are now 
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standing ability with extensive parliamentary or ad- 
ministrative experience. He may not have detailed 
knowledge of Indian conditions but should have a 
fresh and vigorous mind and a liberal outlook. The 
Governor-General te the most highly paid official in 
the world and in his capacity as the Crown’s Repre- 
sentative in relation to Indian States shares in regal 
dignities. No wonder, therefore, that the best people 
available in the Empire are often attracted to this 
“the most picturesque and distinguished office in the 
overseas! service of the British Crown.”* The appoint- 
ment of the Governor-General is not for any fixed term 
but by convention it is continued for five years during 
which period he can, after the passing of the Leave of 
Absence Act, 1924, enjoy leave of absence from India 
only once and for^i period not exceeding four months. 
the c«AEACTER>fh e Governor-General's is not a party 
f his office. Q jg ce - Q aa muc {j as changes in the Bri- 
tish Ministry do not ordinarily affect his position. 
Acute personal differences between him and the Secre- 
tary of- State may, however, bring about his resigna- 
tionVThe possibility of such an occurrence is remote 
as all political parties in England have more or less a 
similar outlook on Indian affairs, and changes! in the 
strength of the political parties d6 not, therefore, ma- 
terially affect British policy with respect to India. The 
Ministries in England may come and go but the Gov- 
ernor-General continues for his period of five year% 

political 15 ’^ ie ^ overnor ‘^ enera ^ of India enjoys 
immunities. two special immunities denied to the 
Govemors-Ganeral of Dominion^. 
Firstly, he is not liable to be sued in any court in 

* Simon ConimUsIon Report. Vo!. I, p 177. 
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India either in respect of his official or private acts 
Even when he ceases to be the Governor-General, pro- 
ceedings in respect of acts or omissions in the di3 
charge of his official duties can be brought against 
him only with the sanction of His Majesty in Council 
Secondly, “the Governor General is immune from 
criticism in the Indian Legislature Standing Orders 
of both Chambers of the Indian Legislature as well 
as of the different Provincial Legislatures prohibit 
discussion of the conduct of the Governor General as 
distinct from the Governor General m Council Con- 
duct is interpreted not in the senge of private or moral 
conduct only, but includes the exercise by him of any 
of his personal powers, whether statutory, delegated 
or otherwise — powers exercisable in law by the Gov- 
ernor-General apart from his Executive Council ”* 


2. THE EXECUTIVE COUNCIL 

OTPosmoN^ 6 Governor-General’s Executive Coun- 
cil was first established by the Regulat- 
ing Act of 1773-^gmce then it has undergone several 
changes m its composition, functions and powers It 
consists of such number of members as HiS Majesty 
may decide At present, there are eleven member s 
excluding the Commander m-Chief who is an extra- 
ordinary member ^They are all appointed directly by 
the Crown, usually on the recommendation of the 
Governor-General ^ Three of the members must be 
persons who have been for at least ten years in the 
service of the Crown in India and one must be a 
Barrister of England or Ireland, an Advocate of Scot- 
land or a Pleader of a Sigh Court of India, of not /ess 

•A.B Rud-s. Op. cvt. p H. 
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merce Member controls India’s trade and industry, 
there is a Member in charge of Education, Health 
and Lands To theca must be added the following 
Eemrate departments each under the control of a 
M-unb"? cheated due to increased pressure of work 
in connection with the war Supply Civil Defence, 
Labour, Indians Overseas and Information 

method of There is, thus, a clear cut distrnc* 

v '°‘ *' tion between the work of different 

departments and matters concerning each depart- 
ment are normally disposed of by the Member-in- 
Charge tEac b Member is to keep the Govemor- 
Gen^ral duly informed of all important matters in 
his depart ment] is required to refer to the Gov- 
ernor General all matters which, in his judgment 
are of major importance While this leaves each 
member a certain measure of discretion, there are 
certain classes of matters which must be taken to 
the Governor General for orders They are — (1) 
All cases where there is a difference of op mon with 
some other Department, (2) All cases in which the 
decision of a Provincial Government is sought to be 
over ruled, and (3) All cases winch require refer- 
ence to the Secretary of State 

secretaries Immediately below the Member ra- 
Charge of each department is a 
Secretary who is generally a senior memhe*- of the 
Indian Civil Service and is the administrative head 
of each department. He has the right fo direct 
access to the Governor-General whom he ssees about 
once a week This practice is a reLc of the old days 
when the Executive Councillors could not be trusted 
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with too much power. Even now it materially de- 
tracts from the prestige and influence exercised by 
the Executive Councillors who often find that their 
Secretaries have already prejudiced the mind of the 
Governor-General in particular cases. The Secretaries 
have also the right to attend meetings of the Execu- 
tive Council in order to supply the Members such 
information as they may require. 


meetings of To matters of general and vital 
THE COUNCIL . . , .. . , . . . 

Aim its importance relating to adrmmstra- 

decisions. tive policy, the Governor-General 

and his Council give collective 
thought.* The Governor-General decides the time 
and place of the meetings of the Council and pre- 
pares rules of procedure to be followed at such 
meetings. He is the e£-of[icio president of the 
Council and takes the chair at all its meetings and 
nominates a Vice-President who presides in the 
absence of the Governor-General. The decisions of 
the Council are usually arrived at after a full dis- - 
cusston and matters are rarely pressed to a division. 
But if that becomes necessary'the Governor-General 
is normally bound by the decision of the majority of 
those present and if they are equally divided, he or 
the other person presiding, has a casting vote^ The 
Governor-General, however, has the final power of 
over-riding a majority or even a unanimous decision 
of his Council if he is of opinion that that is essential 
for the safety, tranquillity or interests of British 
India or any part thereouln such cases, the matter 
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may be reported to the Secretary of State for India 
if any two members of the over ridden majority so 
desire This emergency power in the hands or th° 
Governor-General is only in the nature of a reserve 
and its very existence prevents the formation of any 
stiff opposition to the Governor General or of ary 
-clique the like of which frustrated the designs of 
Warren Ha stings, the first Governor-General- In fact 
it was the sad exnenence of that unfortunate Gov- 
ernor General that necessitated the grant of this 
power to the Governor-General in 1786 

a THE RELATION OF THE GOVERNOR-GENERAL TO 
HIS EXECUTIVE COUNCIL _ 

sUBonpiNATio'r in the Central Executive, me Gover- 
cmrSSp-s to nor-GeneraTs position is distinctly 
Tgy^oTORUop superior to that of his Councillors who 
are technically his colleagues in so 
far as they are appointed by the Crcrwn, and further, 
m so far as* their decisions are normally binding upon 
tie Governor-General. v ln fact, they occupy a clearly 
Subo rdinate position and this is due to several reasons 
the most important of which are indicated below 

aiusovs. Firstly , the Executive Councillors gene- 

rally owe their auPointment_to the Coun cil tO- thg_re- (j 
commendation and influence of the Governor-Genera l 
to whom, again, they look up for promotion to hi gher 
offices eg Governorships o f p rovin ces. Secondly, it 
is the Governor General who d istributes work am ong ^ 
the members and exercises general supervision over 
their departments, keeping himself duly informed 
both through the Members and their Secretaries 
Thirdly , the decisions of the Council over which he 
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presides can, in the last resort, be over-ridden by him. 
Fourthly, th e Executive Council is a heteroge nous 
group — consisting not__of_a ny siDgje_ppliticftl-party 
but of the Commander-m-Chief, three or four Civi- 
lians and the remaining non -official Indians of whom 
one is usually j i Muhammadan. Since they, represent 
no body and have_ no joint res ponsibility, they do not 
deveIopany~ team - spirit and cannot, therefore.-offer 
any effective and united opposition to the^Governor- 
GeHeraT TEereisT instead, an atmosphere of respect- 
fiU submission and obedience. 

The recent expansion of the Executive Council 
providing for an over whelming majority of non- 
official Indians has no doubt introduced a democratic 
element in the Council; but, due to the essentially 
temporary character of the arrangements the admit- 
tedly non-representative capacity of the persons ap- 
pointed, and the preoccupation of the members with 
the problems created by the war, it is difficult to judge 
the exact degree of influence exerted by the new 
members. 

governor- Moreover, the Governor-General occupies 
unique a unique position in the constitution, "He 
position. is not merely the head of the Central 
Executive but has many other responsibilities and 
powers. As Viceroy or Representative of the Crown, 
die is clothed with regal authority and exercises all the 
powers of the Crown in relation to Native States. 
Certain powers of- prerogative e.g. - the p agein of 
pardon, the grant of commissions in Indian Defence 
Forces and the grant of Indian titles and hono urs have 
been delegated to him. As head of the Central Legis- 
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lature he wields vast legislative and financial powers 
which are discussed fully in the next Chapter He 
has, besides, executive and legislative powers in rela- 
tion to the provinces and controls their government 
These powers are expressly vested m the Governor- 
General alone and not m the Governor-General m 
Council 

conclusion Thus, a formidable combination of rights 
and responsibilities in the hands of the Governor- 
General makes him by far the most powerful autho- 
rity in India, before whom the members of the Exe- 
cutive Council sink into insignificance What Sir 
O’Moore Creagh said about this many years ago is 
still true He is said to have remarked, ‘ the mental 
attitude of the Members of the Council to the Gover- 
nor-General is one of obsequious respect, which causes 
them— with rare exceptions— to treat his slightest 
wish as Kbati Sheriff, to be disregarded atjheir peril ” > 
Nevertheless as a purely advisory hody x fhe Executive 
Council is of valued assistance to the Governor-Gene- 
ral its members provide him with the necessary 
knowledge of the country and its problems? and thus 
enable him to appreciate the issues and maintain con- 
tinuity of policy "N 



CHAPTER HI. 


THE CENTRAL LEGISLATURE 


The present Central Legislature consists of the 
Governor-General and two Chambers, viz., the legis- 
lative Assembly or the Lower house and the Council 
of State or the Upper house. The introduction of this 
bicameral form of the legislature dates from, the Act 
of 1919; prior to that there was only one Chamber. 


1. Composition of the Legislature 
1. NUMBER OF SEATS 

the council The Council of State consists of a maxi- 
mum number of sixty members of 
whom thirty-four are elected and twenty-six nomin- 
ated by the Governor-General. Of those nominated 
twenty are officials and the re^t non-officials. There 
is thus a narrow and "precarious elected majority. 


the legislative The Legislative Assembly consists 
of a minimum of one hundred and 


forty members, at least five-seventh3 of whom are to 
be elected and of the remaining at least one-third 
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are to be non-officials The present strength of the 
Assembly is one hundred and forty-five of whom one 
hundred and five are elected, twenty six are nomin- 
ated officials and fourteen are nominated non- 
officials The Assembly is thus a larger bouse with 
a wider elected majority 

dominated ^ The officials nominated to the two 
Chambers include all members of 
the Governor-General’s Executive 
Council, who are nominated members of one of the 
Chambers though they have a right to attend and 
address both- Besides, there are other high officials 
from the Central and the Provincial Governments 
Among the nominated non-officials in the Assembly 
are the three sole representatives of the Depressed 
Classes, Indian Christians and Anglo-Indians, respec- 
tively 

2 DISTRIBUTION OF SEATS * 

mtoj’amovg 11116 elected members ar e returned 

different -from. the different provinces “in 
provinces. proportions which do not appear to 

bear any close resemblance to the distribution of 
population or area, but on a basis which presumably 
reBects consideration of the importance of each pro- 
vince "• 

aSTcST 5 11716 assigned to different 

hunt-ties provinces are further distributed 

among the different communities and interests, as 
shown in the following tables — • 

•Simon Commission Report. VoL I p 1G6 
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3. 15J7THOD OF ELECTION 

what are Seats are not only assigned on a com- 

COMMUNAL, ... , , . . 

EEECTORATEs ,raiina l basis so that each important 
co mm u ni ty has a guaranteed number 
of representatives, but they are filled by the system 
of Communal electorates, i.e., by election at which 
only the voters belonging to that particular commu- 
nity are allowed to exercise their right of vote. This 
necessitates the division of the electorate into com- 
munal groups and the compilation of separate elec- 
toral rolls for each community. This system it to be 
distinguished from the practice prevailing in Western 
countries where religious or communal distinctions 
are regarded as simply irrelevant from the political 
point of view and are not, therefore, given any recog- 
nition in the mode of election; each locality or 
interest, irrespective of the different religious allegi- 
ance of its members, sends its representatives to the 
Legislature. It has further to be distinguished from 
the system of Joint or Mixed Electorate with Reser- 
vation of seats. In this system seats are reserved 
for different communities and so only members of 
those particular communities can contest those seats, 
but all voters, irrespective of the community to which 
they belong, may vote for candidates seeking election. 
The system of separate electorates adopted in India 
is, however, communal through and through. 
i. FRANCHISE __ 

* IL or There is no uniform franchise for the 
Council of State and the Legislative 
Assembly throughout India It varies in the different 
provinces, the idea being to take into consideration the 
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prevailing local conditions In Bombay Province the 
following persons have the right to vote at elections to 
the Council of State — CO Those who pay income tax 
on an annual income of not less than Rs 30,000, (u) 
those who own land and pay land-revenue of not less 
than Rs 2,000 per year, (m) those who are Sardars, 
Talukdars, Inamdars, etc ~ , (iv) those who are or 
have been Presidents or Vice-Presidents of any Muni- 
cipality or District Local Board, (v) those who are 
or have been members of the Senate or fellows of a 
University, (vi) those who are or have been, members 
of any legislative body in India, and (vu) those who 
en 3 oy the literary titles of Mahamopadhyaya or 
Shams ul Ulema 

character or Thus “the electorate for the Council of 
of^ state***** State has been so framed as to give 

the Upper House a character distinct 
from the Legislative Assembly, and indeed the fran- 
chise is extremely restricted. Property qualifications 
have been pitched so high as to secure the represen 
tation of wealthy landowners and merchants, previous 
experience m a Central or provincial legislature, ser- 
vice in the chair of a Municipal Council, membership 
of a University Senate and similar tests of personal 
standing ^nd experience m affairs qualify for a 
vote ”• vfhe Council of State is thhs an oligarchical 
body composed entirely of conservative elements in 
the country It can hardly claim to be a representa- 
tive body considering that 32 members returned from 
British India which has a population of ov er 250 mil 
hons of people were elected by only 17,000 voters 
No woman is entitled to sit in the Council of State or 

* Simon Commtss on Report. Vol I p 1S3 
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to vote for election to it It is, however, open to the 
Council of State to remove either of these barriers by 
passing a resolution. 

the legisla- in case of the Legislative Assembly 
tive assembly. j s much wider. In Bom- 

bay, all those who pay income-tax, or land-revenue of 
not less than Rs. 75 per year (this amount is reduced 
to Rs. 37-8 in the case of districts like Ratnagiri and 
Panch Mahals and Upper Sind Frontier) have the 
right to vote. The total electorate in 1926 was about 
1-1|8 million voters who returned 105 members from 
British India and Burma. 

/ 

5. TENURE 

The tenure of the Council of State is five years 
while that of the Assembly is three years. The Gover- 
nor-General can dissolve either house before the ex- 
piration of such period or can extend such period if 
in special circumstances he thinks fit. 

6. CRITICISM OF THE COMPOSITION OF THE 
CENTRAL. LEGISLATURE 

chameeh. The C° m P osil - ion the present Central 
Legislature has four prominent charac- 
teristics which deserve notice. It is, firstly, a bicameral 
legislature. The 'Act of 1919 gave to India for the 
first time a second Chamber. The intention of the 
Joint Authors of the ilontford Report in setting up 
such a body was merely to secure expert revision of 
measures of legislation passed by the lower house, hut 
the Parliamentary Committee which considered that 
Report over-ruled the idea and provided for a full- 
fledged second Chamber with powers co-equal with 
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those of the Assembly, except in matters of voting de- 
mands fox grants and originating finance bills It may 
be said that all important democratic countries usually 
have a Second Chamber which serves as a check upon 
hasty legislation, secures representation of certain 
interests and exercises a stabilising influence on the 
general tempo of political life But m India where 
the Legislative Assembly has hardly any real power 
either in legislation or in finance and has no power to 
hold the Executive responsible to it, the creation of 
such a Chamber was superfluous The Governor- 
General is armed with all powers of control over the 
Assembly, thereby eliminating any nedd of a check 
over its activities 

!£? C0 'S VATIVE Secondly, the conservative character 
CTER of the Council of State as seen from 
its large number of nominated members and high 
franchise, could not but exercise a reactionary in- 
fluence on Indian political life It has actually, on 
various oocasions, passed laws for the Executive 
which the Assembly has refused, thereby diminishing 
what little control the Assembly might have exercised 
if it had been left alone 

Thirdly, the presence of nominated mem 

bers, special officials, m both Chambers 
gives the Houses an atmosphere of unreality These 
do not represent anybody except themselves and their 
government, the officials have necessarily to vote on 
every issue m accordance with the wishes of the gov- 
ernment and even the nominated non officials who 
owe their seats to the benevolence of the Executive 
dare not oppose the wishes of the government, other- 
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wise their future nomination is at stake. With a solid 
bloc of votes thus guaranteed to the Government, it 
requires Herculean efforts on the part of the elected 
members to join hands, and defeat the Government. 

communal But perhaps the most unsatisfactory 

ELECTORATES. , . / ... . 

feature of the composition of the 
present Central as also Provincial Legislature is the 
adoption of Separate or Communal Electorates — “the 
provision by law that a particular religious community 
shall be represented in a popular legislature solely by 
members of its own body, with a guarantee as to how 
many communal seats there shall be.”* 

their condem- The Montagu-Chelmsford Report 
nation. which examined this question tho- 

roughly came to the conclusion that Communal 
Electorates were opposed to the teaching of his- 
tory, would stereotype existing relations between 
the different communities in India and would 
constitute a serious hindrance to the development 
of self-government. They said, “We conclude 
unhesitatingly that the history of self-government 
among the nations who developed it, and spread it 
through the world, is decisively against the admission 
by the State of any divided allegiance; against the 
State’s arranging its members in any way which en- 
courages them, to think of themselves primarily as 
citizens of any smaller unit than itself. . . . Division 
by creeds and classes means the creation of political 
camps organized against each other, and teaches men 
to think as partisans and not as citizens; and it is 
difficult to see how the change from this system to 

• Simon Commission Report Tot n. p. 66. 
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national representation is ever to occur The British 
Government is often accused of dividing men m order 
to govern them But if it unnecessarily, divides them 
at the very moment when it professes to start them 
on the road to governing themselves it will find it diffi- 
cult to meet the charge of being hypocritical or short- 
sighted There is another important point. A mino- 
rity which is given special representation owing to its 
weak and backward state is positively encouraged to 
settle down into a feeling of satisfied security, it is 
under no inducement to educate and qualify itself to 
make good the ground which it has lost compared 
with the stronger majority ”* (Italics mine) 


13 dlfficult conceive of a greater 
indictment couched in quite appro- 
priate language The Simon Commission also expres- 
sed themselves in full agreement with this view and 
yet both the Montford and the Simon Commission Re- 
ports recommended Separate Electorates' The only 
reason advanced for their adoption was that the Mu- 
hammadans regarded these as “settled facts” and any 
attempt to go back upon them would “rouse a storm of 
protest and put a severe strain on the loyalty of a 
community which has behaved with conspicuous 
Royalty in a penod of very great difficulty” The 
Muhammadan claim is based on the fear that m 


a system of joint electorates, the member who will 
be returned may well turn out to be a Moslem who is 
more concerned to keep the favour of the non-Muslim 
majority of voters than to represent Muhammadan 
interests It is not appreciated that a similar influence 
vnll be exercised on Hindu candidates also, with the 


Montagu -Chelmsford Report pages 148 9 
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result that only the moderate elements on both sides 
will stand to gain. 

conclusion. The most serious defect of Communal 
Electorates is that they not only perpetuate but defi- 
nitely intensify co mmunal disunity, and the longer the 
time for which they are allowed to last, the greater is 
the commu na l bitterness they produce. They accen- 
tuate the severity of the problem which they profess 
to solve, and it is already becoming clear that the 
strengthening of communal feelings in India may 
prove an insurmountable obstacle in the way of India’s 
progress towards the attainment of nationhood. 

IL Procedure in the Legislature 

L SUMMONS, PROROGATION AND DISSOLUTION 
The two Chambers of the legislature are sum- 
moned by the Governor-General to meet at such time 
and place as he may determine. He has power to 
prorogue any Chamber, thereby bringing that parti- 
cular session of the Chamber to a close so that the 
members cannot meet again unless summoned afresh. 
The Governor-General may also dissolve either Cham- 
ber and such dissolution necessitates fresh election? 
for the formation of that Chamber. Thus a dissolution 
brings the existence of the house to a close while a 
prorogation brings the session to an end. 

2. OFFICERS OF CHAMBERS 
appointment. The President of the Council of State 
is appointed by the Governor-General 
and was till recently an official ; at present he is a 
non-official. The President of the Legislative Assembly 
is a member of the Assembly elected by that body 
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and approved by the Governor-General 
Assembly also elects a Deputy-President who presides 
in the absence of the President, a panel of four 
Chairmen is nominated by the President and any of 
them may be required to take the Chair when the 
President and the Deputy-President are both absent 

functions The position of the President of the 
Assembly corresponds to that of the 
Speaker of the House of Commons He presides over 
the meetings of the Assembly, maintains order and 
conducts the business of the House in a dignified man- 
ner He prevents intemperate speeches and the use 
of unparliamentary language, gives rulings m case of 
doubtful points of procedure and protects the privi- 
leges of the members He may direct any member 
whose conduct is in his opinion grossly disorderly to 
withdraw from, the House or in the event of disorder 
arising m the House, he may suspend any sitting of 
the Chamber He can also adjourn the House He 
admits questions, gives permission to move adjourn- 
ments and m case of an equality of votes on any issue 
before the House, he has a casting vote It is an 
established practice that the President gives his 
casting vote in favour of the maintenance of status 
quo He is expected to be above party politics m order 
to discharge his duties in an impartial and dignified 
way 

RKiov/m AND salaries of the President and the 

Deputy-President of the Assembly 
are voted by the Assembly on whose vote of no- 
confidence they can he removed from office, with the 
assent of the Governor-General 
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3. OATH 

If the legislature is meeting for the first time, 
each member must, before taking his seat in either 
Chamber, subscribe to an oath of allegiance of make 
a solemn affirmation of loyalty to His Majesty the 
King Emperor of India and his heirs and successors. 

4. QUORUM 

No Chamber can function unless there is a 
quorum i.e., a min imum number of members present 
ns required by the rules. This number is twenty-five 
in the case of the Assembly and fifteen in the case of 
the Council of State. 


fi. PRIVILEGES OF MEMBERS 
speech * 11 ° F Subject to the rules and standing 
orders made for the conduct of business 
and the procedure to be followed by either Chamber, 
every member has freedom of speech in the legislature. 
No person is liable to any proceedings in any court 
by reason of his speech or vote in either Chamber or 
by reason of anything contained in any official report 
of the proceedings of either Chamber. The grant of 
this privilege is due to the necessity of allowing 
members to patricipate fully and frankly, without 
any fear of legal consequences, in the debates of the 
legislature. 


fTsow*AKR£sr Le ^ islators also enjoy freedom f rom 
arrest under a civil process during 
the continuance of the meeting of the Chamber or a 
Committee of the Legislature of which they arc mem- 
bers, and during fourteen days before and after such 
meetings. 
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allowances Members of the Legislature do not 
get any fixed salary but they receive 
certain travelling and halting allowances for attend- 
ing meetings of the Legislature. 

6 DISQUALIFICATIONS 

No person can be a member of both Chambers. 
If an elected member of one Chamber becomes a 
member of the other Chamber, his seat in the first 
Chamber becomes vacant If any person is elected 
a member of both Chambers, he shall before taking 
his seat in either Chamber, state in writing the 
Chamber of which he desires to be a member, and 
thereupon his seat in the other Chamber becomes 
vacant Every member of the Executive Council of 
the Governor-General is nominated as a member of 
one Chamber but has the right of attending and 
addressing both. No official is qualified for election 
as a member of either Chamber and if any non-official 
member of either Chamber accepts office in the 
service of the Crown in India, his seat bcomes vacant 

7. GOVERNOR-GENERAL'S RIGHT TO ADDRESS 

EITHER CHAMBER 

The Governor-General has the right to address 
either House of the Legislature and may for that 
purpose require the attendance of its members. 

m. Functions and Powers of the Legislature. 

The functions and powers of the Central Legisla- 
ture could be classified under three main heads — 
Legislation, Finance and Relation to the Executive. 
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A, Legislative Powers. 

1. SCOPE OP LEGISLATION 

t^ P act JDER Th e Central Legislature had, under 
of 1919 the Government of India Act, 1919, 

power to make laws for the whole of British India in 
all matters except those which were classified as Pro- 
vincial. Even in these, the Central Legislature was 
theoretically competent to legislate provided the 
Governor-General’s previous sanction was obtained. 
change since position is now changed as the 
APRIL 3937 ' introduction of the provincial part of 
the new constitution has meant the transfer to the 
provinces of powers to legislate on all subjects con- 
tained in the Provincial Legislative List and the Con- 
current Legislative List, subject to the provisions of 
the Government of India Act, 1935. This change is a 
logical sequel to the proposal to transform a unitary 
state into a federal one. 

2. PREVIOUS SANCTION OF THE GOVERNOR- 

GENERAL 

under the a member of the legislature was 

ACT OF 1919. . , . ,, . ,, . 

required to obtain the previous sanc- 
tion of the Governor-General for introducing any 
measure affecting: — 

(a) the public debt or public revenues of India 
or imposing any charge on the revenues of India; 

(b) the religion or religious rites and usages of 
any class of British subjects in India; 

(c) the discipline or maintenance of any part of 
His Majesty's Military, Naval or Air Forces ; 

(d) the relations of the Government with 
foreign princes or States; or any measure: — 
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(i) regulating any provincial subject or any 
part of a provincial subject, 

(11) repealing or amending any Act of a local 
legislature, 

(\n) repealing or amending any Act or Ordi- 
nance made by the Governor General 
CIIAJ.GE the introduction of some of the 

APRIL. 19T ... . , . 

provisions of the new constitution, this 
has been changed and the matters as respects which 
previous sanction of the Governor General is now re- 
quired are as follows — Bills or amendments affecting 

(i) any Act of Parliament extending to British 
India, 

(u) any Governor-General’s or Governor's Act 
or Ordinance issued by them in their 
discretion, 

(m) any matter in which the Governor General 
is required to act in his discretion, 

(iv) any Act relating to any Police force, 

(v) the procedure for criminal proceedings in 
which European British subjects are' con- 
cerned, 

(vi) the grant of relief from anj federal tax or 
income in respect of income taxed or tax- 
able in the United Kingdom, or 

subjecting 

(vu) persons not resident in British India or 
Companies not wholly working in British 
India to greater taxation than persons 
resident m and companies working in 
British India. 
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3. LEGISLATIVE PROCEDURE 
broad a Bill becomes an Act if it passes 

principle, tjjrough both the Chambers and 

receives the assent of the Governor-General. A Bill 
is not deemed to have been passed by both the Cham- 
bers unless it has been agreed to by both the Houses 
either without amendment or with such amendment 
as may be agreed to by both the Houses. 
introduction. Except a Finance Bill which <y*n be 
introduced only in the Legislative Assembly, a Bill 
may originate in either Chamber after due notice 
required by the rules has been given. If the Bill con- 
cerns any matter in respect of which the previous 
sanction of the Governor-General is necessary, the 
same should be secured before the Bill is introduced. 
Ordinarily, a Bill may be introduced by any member 
of cither House but any proposal to increase taxa- 
tion or involving expenditure cannot be made except 
on the recommendation of the Governor-General. A 
member introducing a Bill must secure the leave of 
the Chamber. In doing so he may briefly explain the 
object of the Bill and allow an opposing member to 
reply. If the House then decides by a majority to 
grant the necessary leave, the Bill is introduced. 


r TT ? L JC ATI P N m After a Bill is introduced it is pub- 

Tltc GAZETTE. . r 

lisned m the Government of India 
Gazette, though it is open to the Governor-General 
to order the publication in the Gazette of a Bill which 
may sot have been formally introduced. 


wiffivry r-g When a Bill is formally introduced 

and published, the mover, of the 
Bill proposes that the Bill be read for the first time. 
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At the first reading only a general discussion regard- 
ing the principle of the Bill is entered into, in that 
Chamber, the sense of the House 13 then taken and 
if the majority vote for it, the Bill is said to have 
passed the first reading At that stage, the House has 
three alternatives before it, it may either proceed 
with, the second reading of the Bill or, if the BUI is 
controversial it may be circulated to elicit pubbc 
opinion or, a Select Committee of the House or a Joint 
Select Committee of both the Houses may be 
appointed to make recommendations before the 
second reading is proceeded with At the second read- 
ing, the Bill is discussed and voted upon clause by 
clause, any amendments moved may also be con- 
sidered and either earned or rejected. It is this read- 
ing which is really crucial for a Bill When all the 
clauses have been dealt with, the Bill is read for the 
third time The third reading is a formal affair, no 
discussions take place and no substantial amend- 
ments can. be moved, though changes of a gramma- 
tical or verbal nature are allowed If the Bill passes 
the third reading, it is said to have been passed by 
that House and then goes to the other House where 
it has to undergo the same three stages 

between k a ^ passes through both the 

the two houses it is to be presented to the 

CfUMBERS Governor General for his assent, 

but a difficult situation, may arise if a Bill passed by 
one House is not agreed to by another or, if the other 
House insists on any amendment which the first House 
13 not prepared to accept There are three provisions 
is the faw to solve such dead-locks Ih the first 
place in order to prevent the arising of such dead- 
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locks, a Joint Select Committee of both the Houses 
may be appointed to examine a Bill before it reaches 
the stage of second reading in the originating Cham- 
ber. This is done if both the Houses pass formal 
resolutions to that effect. Such a Committee provides 
an opportunity for an exchange of views at an early 
stage so as to forestall differences and expedite the 
passage of the Bill by reducing the chances of a dead- 
lock. But when a deadlock has arisen, the Governor- 
General may do one of the following. He may call 
a Joint Conference consisting of an equal number of 
representatives of each Chamber but this body can- 
not take any decision; its discussions are expected 
to influence the proceedings of the two Houses. Or, 
he may call a Joint Sitting of both Chambers where 
all members of the two Houses assemble and the 
President of the Council of State presides. The de- 
cision of the Joint Sitting by a majority will be 
deemed to be the decision of both' the Chambers. If 
the Bill is rejected, the matter" ends. But if it is 
passed, it is to be presented in that form to the Gov- 
ernor-General for his assent. 

4. GOVERNOR-GENERAL'S LEGISLATIVE POWERS 

legislation When a Bill passed by both the 
Chambers of the legislature is pre- 
sented to the Governor-General, ho may either give 
his assent in which case the Bill becomes an Act, or 
refuse it in which case the Bill does not become law. 
Such power of refusal of assent is referred to as the 
power of veto. He may also return the Bill for re- 
consideration by either Chamber or reserve it for the 
.signification of His Majesty's pleasure. An Act of 
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the Central Legislature assented to by the Governor- 
General maj be disallowed by His Majesty 

certification The Governor-General can also 
secure the enactment or a Bill 
whose introduction or passage is refused by the 
Indian legislature, by certifying that the Bill is essen- 
tial for the safety, tranquillity or interests of British 
India or any part thereof Such a measure has no 
effect until it is laid before both Houses of Parliament 
and has subsequently received His Majesty’s assent, 
but where in the opinion of the Gov emon General a 
state of emergency exists which justifies such action, 
the Governor-General may direct that the Act he has 
certified shall come into operation forthwith It 
thereupon does so, subject to disallowance by His 
-Majesty m Council 

ordinances The Governor-General can also issue 
Ordinances without reference to 
the legislature Such ordinances are legally as bind- 
ing as Acts of the Legislature but they can remain 
in force only for six months unless renewed for a 
similar period In all such cases the responsibility 
of the Governor-General is not to the Central Legisla- 
ture but to the Secretary of State and the British 
Parliament 

^5™;- The Governor-General has also the 
general power of stopping any dis- 
cussion on any measure in the legislature if he con- 
vSiders it necessary for the peace and tranquillity of 
British India or any part thereof 
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CONCLUSION. The 

r he omnipotence of the Governor- 
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B. Financial Powers. 

cono^^SS.IT” ^tral legislature 

expenditure. S nues and control over 
1. RAISING OP REVENUES 

embodfeYto 1 rSL^Bife J2*« ° f rcvenues 2rc 
the AssemHv i wIu ch must originate in 

Member of* th d c moved by the Finance 

Council. kZJZ7o°r t ^ nl ' 2 * * S 
Bills is similar to thTo/ .? P assa S e of these 
Finance Bill is passed bv bott'Jf' Bills ' “ ,J when a 
to the GovemeSeraYtor^i ^ “ “ presOTt<!d 
Bill is rejected by oaTor bo.L Sf“L In ““ ,he 
emor-GeneraJ can exercise the Gov * 
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rcserve power but its ^ T** "*“*<> ns a 
feature of the uresent . become a normal 

legislature has no real WUl th ° rfJ;;u!t that the 
revenues. IWrer °™- the raising of 

2 hoittnot, OVER expenditure 

DISCUSSION AND » _ 

voting ON • an annual financial cto»e.~e,.,f 

om,«m>s for showing the s<atCT ent 

chants B , 0 estimated revenues 
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every year to both the Chambers It is open to both 
Houses to discuss the Budget but only the Legisla 
tive Assembly has the privilege of voting on the 
demands for grants made for each department, 
because it is a recognised practice in all democratic 
constitutions to give the right of voting on. the 
demands for grants only to the lower House which 
by its composition is more representative of the 
people 


vo table and Not all expenditure, however is so 
expenditure notable by the Assembly The 
following items which between 
themselves cover over eighty per cent of the total 
expenditure are declared non votable The Governor- 
General can authorise the discussions of those 
grants but no votes are taken on them The non- 
votable items are — 

( 1 ) interest and sinking fund charges on loans , 

(u) expenditure of which the amount is pre 
scribed by or under any law, 

(ui) Salaries and Pensions of officers appointed 
by the Secretary of State or the Governor-General 
in Council or by any Provincial Government before 
1st April 1924, and Chief Commissioners and Judicial 
Commissioners, 

(iv) sums payable to persons m the Civil Ser- 
vices in lieu of some appeals , 

(v) Expenditure on defence, political and eccle- 
siastical services 
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the powers of The rest of the expenditure is de- 
the assembly. glared votable and each grant must 
be put separately to the Assembly which has the 
power to refuse or reduce a grant, though it cannot 
increase it Members are at liberty to refuse the 
whole demand for grant for a particular department 
or to move a cut-motion, proposing to reduce the 
grant by a particular amount. They may also move 
a token-cut — a nominal cut of say Re. 1|- or Rs. 100|- 
mercly to get an opportunity to expose and censure 
a department without intending to affect its grant 
materially. The Governor-General has, however, the 
power to restore any grant in its entirety inspite of 
its having been refused or reduced by the Assembly. 
This power of restoration vested in the Governor- 
General renders the whole discussion unreal and irre- 
sponsible; for, it is already known that whatever the 
Assembly may decide, the Governor-General is always 
there to restore all the grants required by the Gov- 
ernment. The members of the Assembly find in this 
only an opportunity for the display of their art of 
speaking, and indulge in all sorts of jibe and sarcasm. 
The Executive has all along shown a studied dis- 
regard of the wishes of the Assembly; hence, an 
important power — "the power of purse” — is denied to 
the Indian Legislature. 

3. COMMITTEES OF THE LEGISLATIVE ASSEMBLY 

finance 1 *n on * er S* ve ^ opportunity to 

committee. the House to exercise supervision 

over the finances of the Government, a Standing Fin- 
ance Committee consisting of members elected by 
the Assembly and a Chairman nominated by the Gov- 
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emor General is appointed every year Its functions 
axe — 

( 1 ) to examine proposals of new votable expen- 
diture 

(u) to allot amounts out of lump sum grants 
assigned to various departments, 

(ui) to suggest retrenchment and economy in 
Government expenditure, and 

(lv) to offer general criticism of the Finance 
Department 

committee on A Committee on Public Accounts is 
accounts also appointed every year to 

examine the audit and appropriation of accounts of 
the Central Government. The function of this Com- 
mittee is to satisfy itself that the expenditure actu- 
ally incurred by the Government in the previous year 
is in accordance with the grants sanctioned by the 
Assembly Any irregularities in the procedure of 
expenditure must be brought to the notice of the 
Assembly The Committee consists of not more than 
twelve members out of whom two-thirds are elected 
by the non official members of the Assembly The 
Finance Member of the Governor General’s Council 
acts as the Chairman and has a casting vote 

imSotnce. Whlle the standm S Finance Com- 
mittee has a voice before expendi- 
ture is decided upon, the Committee on Public 
Accounts examines the regularity of expenditure 
which has been already incurred None of these 
committees has, however, given any real power to the 
v Assembly in matters of finance 
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C. The Relation of the Executive to the Legislature 
The relation of the present Central Executive to 
the Central Legislature is ba s ed on the foll owing pro- 
position laid down by the Joint Authors of the Mon- 
tagu-Chelmsford Report:— 

the governing •• The Government of India must re - 
principle. main wholly responsible to Parlia- 

ment, and saving such responsibility, its authority in 
essential matters must remain indisputable, pending 
experience of the changes now to be introduced in 
the provinces. In the meantime, the Indian Legisla- 
tive Council should be enlarged and made more repre- 
sentative and its opportunities of influencing Govern- 
ment increased.'’ (Italics mine). 


CRITICISM OP 
THE EXECUTIVE. 


In pursuance of this policy the Act of 
1919 continued the ‘already existing 


form of an Executive in no way responsible to the 


Legislature which, however, was allowed to exercise 


certain powers of criticism of the policy and actions of 


the Executive and to draw its attention to cases of 


administrative negligence or mismanagement in any 
of. the following ways : — 

'l. INTERPELLATIONS 


questions. ° F Members of >oth_the_Chambers have 

t he ri ght to ask quest ions relating to 
the conduct of administration from the members of 
the Government by giving ten days’ notice. In special 
cases shoEtujotice_guesti onsare also all owed. N o ques- 
tion can be asked if it relatesTsTanymatter affecting 
the relation of His Majesty’s Government or of the 
Government of India with any foreign State or of the 
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Government of India with any foreign State or with 
any Prince or Chief under the suzerainty of His 
Majesty, or to any matter which is subjudice The 
President has the final power to decide whether a 
question is or is not within the above restrictions 
supplemen "When a question is admitted, the 

questions member of the Executive Council to 

whose department it relates, or his Secretary, answers 
the question and it is open to any member, subject to 
disallowance by the President, to put any supplemen- 
tary questions UsuallyMne first one hour before the 
commencement of business on any working day is 
reserved for the asking of questions,^'' 


their. ^The purpose of these interpellations 

An signotc » two fold Firstly, it gives an 
anc® opportunity to the members to get the 

informationjjhey require in a quick, direct and autho- 
ritative manner^But more important than that is that 
it enables the legislators to draw public attention to 
cases of corruption and injustice m the administration 
and thereby to expose the working^ Government de- 
partments Hus naturally keeps the Executive on its 
guard and makes them exercise vigilance to put down 
cases of gross mismanagement^/- 

1 RESOLUTIONS 


Sm A member of cither Chamber may, 
by giving fifteen days’ notice, move a 
Resolution No Resolution can be moved on subjects 
in regard to which questions cannot be asked If 
admitted, the Resolution is thrown open to discussion, 
amendments to a Resolution may be moved with the 
permission of the President 
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tbeip. CONST!- Th e passage of the Resolution has, 
ioficance. however, no binding effect on the 
Executive. Its constitutional signi- 
ficance is, therefore, nil. Its only result is to draw the 
attention of the Government to a matter of public 
Importance and to enable the legislature to give 
definite expression to its views thereby guiding and 
reflecting public opinion- It is only in the nature of 
a recommendation to the Executive which being 
irresponsible and fixed may_attach such importance 
to it as it finds convenient. \Tn countries where the 
Executive is responsible to the Legislature, an ad- 
verse Resolution carried against the will of the 
Executive would amount to a vote of censure against 
the government which would feel called upon to tender 
its resignation; this is not possible in India where 
the Executive remains responsible to Parliament 

3. MOTIONS FOR ADJOURNMENT 
iumoNs^R*" Every member of either Chamber has 
adjournment, the fright to move a Motion for 
Adjournment of the House to which 
he belongs. Such a Motion can be admitted only if it 
relates to a definite matter of urgent public import - 
ance. The right to move such a Motion is subject to 
the following restrictions : 

{») Not more than one such Motion can be 
moved at the same sitting. 

(ii) Not more than one matter can be discussed 
on the same Motion and it must be restricted to a 
specific matter of recent occurrence. 

(iii) It must not revive discussion on a matter 
already discussed in the same session. 
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(iv) It must not deal with a matter on which a 
Resolution could not he moved 

Permission to move such a Motion should be asked 
on any working day after the question hour is over 
and before the commencement of other business of the 
House If leave to introduce such Motion is granted 
by a requisite number of members, which is fixed at 
thirty, the Motion is taken up for discussion at 4 p m 
t e , two hours before the House would normally ad- 
journ for the day If the discussion on the Motion is 
not finished before the normal closing time, the Motion 
is said to have been ‘ talked out \ otherwise, votes are 
taken and if the Motion is earned the House adjourns 
without transacting any further business, if it is lost, 
the House resumes its normal work 
toeih consti The purpose of moving Motions 
ntticance for Adjournment is the same as 

that of moving Resolutions except that m giving 
notice of an Adjournment Motion the House can create 
an opportunity for discussing any "definite matter of 
urgent public importance" and influencing the policy 
of the Executive in handling that partic ular p roblem 
or situation while the matter is yet fresh th rows 
the Executive on the defensive and makes it sensitive 
to public feeling Motions for Adjournment, like Reso- 
lutions, if earned against the Government m democra- 
tic countries would amount to a declaration of no con- 
fidence by the Legislature, but in India the Executive 
being irremovable is unaffected by any such Motions 
D. Conclusion. 

Executive, represent- 
EXEouTiVu. ed by the Governor-General in 

Louncil, is m no way responsible to the Central Legis- 
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lature. While the legislature has been enlarged and 
given an elected majority with an elected President 
to guide its deliberations and while it has been given 
certain limited powers with regard to passing laws, 
discussing the Budget, voting on certain demands for 
grants, asking questions and moving Resolutions and 
Motions for adjournment, all these do not amount to 
anything more than giving an opportunity to the 
peoples* representatives to criticise the actions of the 
Executive, leaving the latter entirely free to attach 
such importance to that criticism as it may deem 
necessary. The essential unreality of these powers of 
the legislature can be grasped by realising that all 
possible powers — ordinary and extraordinary— in 
matters of administration, legislation and finance are 
ultimately vested in the Governor-General. 
v - The following admirable summary of the Gover- 
nor-General's powers is taken from the Report of the 
Simon Commission : 

coternok° P "Normally carrying out his func- 
cexeral s tions with the guidance and concur- 

powers rence of the Members of the Exe- 

cutive Council, and subject to the 
very critical observation of a popularly-elected Legis- 
lature representing about 250 millions of people, he 
can, in cases of emergency and stress, completely 
over-ride that Council and disregard the most fully 
considered expression of opinion of that Legislature. 

" Thus if in any matter his judgment is that the 
safety, tranquillity and interests of British India, or 
any part thereof, are essentially affected, he may 
reject the advice of his Council, and thereupon the 
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decision of the Government of India, whether for 
action or inaction, is the decision of the Viceroy him- 
self The rules for the transaction of Council busi- 
ness the allocation of portfolios among its members, 
and the limitation of their scope, are entirely subject 
to his final decision Similarly m the case of the 
Indian Legislature, the Governor General can dis 
solve either Chamber or if >n special circumstances 
he thinks fit, can extend its life He can insist on 
the passing of legislation rejected by either or both 
Chambers by certifying that such passage is "essen- 
tial for the safety, tranquillity or interests of British 
India or any part thereof ” And while he may, with 
the assent of his Council, restore grants refused by 
the Assembly, he can on his sole initiative authorise 
such expenditure as he thinks to be necessary for 
the safety or tranquillity of British India or any part 
thereof He may withhold his assent to any Bill, 
central or provincial or reserve such Bill for His 
Majesty’s pleasure He has in addition, powers in 
an emergency, without consulting the Legislature, to 
legislate by ordinance having effect for not more 
than six months 

'The previous sanction of the Governor-General 
is required for the introduction of certain classes of 
Bills both in the central and provincial legislatures 
It is for him to decide what items of central expendi- 
ture fall within the non votable categories On him 
too falls the duty of nominating a number of officials 
and non official members to the Central Legislature 

“These are the principal legal powers residing 
m the Governor-General, but no mere list of powers 
can convey the full importance "of his office or the 
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to accept even minor suggestions of the House when 
the mind of the Government was already made up No 
wonder, therefore, that the opposition in the Assembly 
has lacked responsibility and taste. rnjts criticism of 
almost - any luuTevery proposal brought before the 
Got. eminent sometimes for no better reason than this 
that it has emanated from the Government. 
coNcncsioir E\en the introduction of the new 
constitution in the provinces brought no material 
change m the attitude of the Central Government to 
the legislature. Considered from any point of new, 
and specially after the introduction of Provincial 
Autonomy, the arrangement at the Centre seemed to 
be anomalous. The Executive represented nobody 
and, though completely irresponsible, was armed with 
full powers m matters of legislation and finance re- 
ducing the Legislature to a mere mockery It was 
not only not responsible to the legislature but was 
scarcely even responsive As a measure of protest, 
the Congress party in the Legislative Assembly being 
the biggest party and constituting the Opposition, 
decided to absent themselves from the sittings of the 
Legislative Assembly 

This has deprived the Legislative Assembly of its 
representative and popular character with the result 
that even the recent expansion of the Governor- 
General’s Council with a majority* of non-official 
Indians in it has not introduced any material improve- 
ment in the situation. 
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THE ALL-INDIA FEDERATION 

1. THE basic principles op federalism, 
difficulty of it i 3 extremely difficult to give a cut 
federation. and dried definition of a Federation, 
which would suit all the different types of Federal 
States established in the past or existing at present. 
There is no “pure” type of a Federation from which 
the principles of federalism may be deduced. “Fede- 
ralism, in some form or other, has its roots in the 
remote past, for it was not unknown among the city 
states of Ancient Greece. We find it again in the 
Middle Ages among some of the cities of Italy, and, 
indeed, since the thirteenth century its history has 
been continuous in the development of the Swiss 
Confederation which was bom when the three Forest 
Cantons banded themselves together for protection in 
1291.”* And yet it is since the establishment in 1787 
of the United States of America that the idea of a 
Federation has gained popularity in modem times. 
Countries like Canada, Australia and South Africa 
have taken it up to make it the basis of their political 
organisation. Each of them, however, has adapted 
the federal idea to its own peculiar conditions. No 
two federations are, therefore, exactly alike. 

*C T. Btronf. Modern politic*! Constitution*,. p. 88. 
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federation Bearing the above difficulties in 
defined mind, a Federation may be defined as 

a type o/ State usually formed by independent * or 
autonomous units agreeing to transfer certain definite 
poicers to a Central Authority tn order to promote 
certain common ends This can best be understood 
by contrasting a Federal with a Unitary State 


CO Is CENTRATI ON 
Or AUTHORITY IN 
A UNITARY STATE 


In a Unitary State, the best ex- 
amples of which are the United 
Kingdom, France and Italy, legisla- 
tive, administrative and financial 


authority are all concentrated in the hands of tho 


Central Government and the Governments of the 


different provinces or States included within its boun- 
daries have no independent powers of their own 
They derive all their authority by virtue of delega- 
tion or devolution of power made by the Central Gov- 
ernment Hence, their position is that of agents to 
whom powers are delegated, or handed over, by a 
superior wbo is at liberty to increase or dimmish 
the scope of such powers Thus, the distribution of 


any powers w practice between the Central and the 
Provincial Governments is not based on any law but 
is merely the result of administrative convenience and 
rests entirely on the sweet will of the Central Gov- 
ernment which is legally all-powerful The subordi- 
nation of the Provincial Governments to the Central 
Government is, in theory, so complete that the 
former may even be abolished by the latter 


ssSSSSS SSSKSg swawa 
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c o-or dinate On the other hand, a federation is 
A formed by the coming together of 
independent * states desirous of 
evolving a common or Central Government to which 
they agree to hand over cer t ain definite powers, care- 
fully reserving others to themselves. This naturally 
makes for a rigid distribution of powers between the 
Central Authority set up and the Governments of the 
federating units or provinces. Both parties derive 
their respective powers from an agreed constitution 
and hence no authority is superior or subordinate to 
the other. Both are co-ordinate. The scope of 
authority of each is well-defined and each is, there- 
fore, supreme within its own sphere. There is a clear 
cut distinction between federal and provincial sub- 
jects and no province can interfere in federal matters 
just as the Federation cannot interfere in provincial 
matters. 


the distinguish- Thus, while a Unitary State sym- 
rEDERA-noN 5 ° F bolises the complete absorption of 
different provinces into a single 
state with an all-powerful Central Government, a 
Federal State or a Federation is a political contriv- 
ance whereby different provinces or states are inte- 
grated into a whole without losing their own identity 
or individuality and with their authority over certain 
matters inviolate and intact. This definite allocation 
or rigid distribution of potters may be regarded as 
the det ennininp feature of federation. It is the 
peculiar characteristic which distinguishes a Federal 
from a Unitary State. 


tf Canada and Australia) 


» that of the uiothtr o 
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supremacy of The second characteristic of a 
iSSZJT Federation follows from the first 
Tunoir. A rigid distribution of powers can 

be made only by accepting the Supremacy of the Con- 
stitution which embodies the terms of the Federa- 
tion. In setting up a Federal State it is necessary 
to draw up a document laying down the details of 
the allocation of authority and the acceptance of the 
supremacy of this document is the sine qua non of a 
Federation. In a Unitary State where all authority 
is ultimately derived from the Central Government, 
there need not be any such document. The federal 
constitution must, of necessity be icritten and rigid. 
It must be written because only then is it possible to 
express with precision and accuracy the kind of allo- 
cation of powers that is contemplated. Vague 
impressions of intentions, not put down in black and 
white, are apt to give rise to endless troubles and 
misunderstandings. It should be rigid because 
neither the Federal nor the Provincial Governments 
should be at liberty to tamper with the constitution. 
It should not be capable of being easily altered for 
the authority that can modify the constitution, either 
directly or indirectly, will soon become supreme and 
the baric principle of definite allocation of powers 
may be violated. The Federal Constitution is in the 
nature of a Charter of rights and duties of the 
parties to the federation and must, therefore, remain 
supreme. The method of its alteration should be 
such that only when all or most of the parties to the 
federation are agreed, should a change be made 
possible. 
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establishment Thirdly, every Federation requires 
the establishment of “ Supreme ” or 
"Federal" Court, an impartial judi- 
cial tribunal of the highest capacity and indepen- 
dence to act as the "interpreter and guardian of the 
constitution." Since the constitution of a federal 
state is contained in jin elaborate document setting 
forth the distribution of powers, cases of doubtful 
interpretation would often arise. The increasing 
complexity of the problems of modem governments 
makes such chances ah the greater, however care- 
ful and exact may have been the language of those 
who drafted the constitution. Legal inventiveness 
and argumentative ability would soon raise a crop of 
issues regarding the exact meaning of the provisions 
of the constitution. "In a system of co-ordinate and 
independent political bodies, like the federal polity, 
conflict of authority is inevitable, because human 
ingenuity has not yet devised a scheme of powers 
that would make all conflict impossible, either at the 
inception of the constitution or in its future develop- 
ment, and because, even if such a perfect scheme 
were available, still mutual intrusion, either inadver- 
tent. or deliberate, into each other’s spheres of 
activity, is bound to take place.”* Under such cir- 
cumstances the establishment of a disinterested 
body, independent both of the Central and Provincial 
Governments becomes imperatively necessary for the 
preservation of the equilibrium of the constitution. 
It can declare ultra vires acts of any government, 
which exceed the powers given by the constitution. 
The need for such a Court does not exist in a Unitary 

■ B P. ASu-kar. Th» Principle* *a4 Problem* of FedenJ Finance, p 3L 
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State lor m that case there is no room, for conflict 
The Central Government being- the highest authority 
can, in the event of a dispute, resume powers handed 
over to the provinces In a Federation, the two have 
co ordinate powers and if one of them is given the 
power to interpret the constitution, it would be ask- 
ing one of the parties to the dispute to be also the 
judge, thereby violating the elementary principles of 
justice 

chief charac To sum up, a Federation necessv- 
federation*' A tates a rigid distribution of powers, 
the acceptance of the supremacy of 
a written and ngtd constitution and 
the establishment of a Federal Court. Of these, the 
first characteristic is the most important and the 
second and third are necessary only for the preser- 
vation of the first 

2 FEDERAL VERSUS UNITARY STATE 
between^ The Unitary and Federal are two 
federal and a different forms which may be as- 
unitary state sumed by States It would, how- 
ever, be a mistake to regard the Federal State as 
inherently superior or inferior to the Unitary State 
Each is suited to a different set of circumstances and 
the question* “Which form is better n ' must be decided 
by each country in the light of its peculiar conditions 
A broad principle has, however, been laid down by 
Prof A. V Dicey according to whom the federal form 
of government is suited to those countries where there 
is a strong desire for union but no desire for unity 
Thus, a peculiar feeling must be present whereby the 
people of the different units are anxious to come 
together under one state and yet do not want to part 
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with their local identity. There should be the desire 
for union, the desire of coining together for without 
it a single State need not be formed; but there should 
not be the desire for unify for, in that case, the 
suitable form of government would be a Unitary 
State. Federalism is a middle way between complete 
unity visible in a Unitary State and complete 
separation seen in independent States. It is 
essentially a principle of compromise. It is a 
“political contrivance intended to reconcile national 
unity and power with the maintenance of State 
rights." It is an appropriate form of the State 
where due to common ties, racial, religious, linguistic 
or cultural, and due to similar problems of defence, 
foreign affairs, etc., there is a desire to form a single 
State and to hand over to it certain matters of com- 
mon interest, and yet due to differences in local condi- 
tions and habits, there is no desire to surrender all 
authority irrevocably to the Centre. 

3. IS FEDERALISM SUITED TO INDIA? 

The proposal of an All-India Federation raises the 
basic question whether the principle of Federalism is 
suited to conditions prevailing in India. India is at 
present divided in two main parts — British India con- 
sisting of a number of Governors’ or Chief Commis- 
sioners’ Provinces and the Native States, about six 
hundred in number, directly subject to the “Para- 
mountcy” of the Crown. 

ofauthomtt* Smce 1116 of the Regulating 

in India. Act of 1773, the tendency towards 

the evolution of a strong central 
government in British India was a dominant note of 
our constitutional development and administrative 
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growth This tendency had to be relaxed towards the 
latter part of the nineteenth century by taking mea- 
sures of legislative, administrative and financial devo- 
lution Nevertheless, the Government of this country 
all along remained essentially unitary, the devolution 
of powers to the provinces being merely in the nature 
of delegation or administrative division 
its benefits The benefits of this centralised and 
unified control over the different parts of India have 
been undoubtedly great. Political subjection to a 
common government has led to the recognition of a 
sense of unity and national solidarity which, more 
than anything else, has quickened the political cons- 
ciousness of the mass of the people It could hardly 
be a point of dispute that the unitary form of govern- 
ment has been a great blessing to this country It has 
laid the foundations of a united India It has con- 
trolled * the disru pt ive fo rces-generated by religious, 
racial and linguistic divisions, it has fostered the first 
beginnings, at least of a sense of nationality, trans- 
cending those divisions ”* 

. There are, however, two reasons 
British Indian why the establishment of a federal, 
provinces instead of a unitary, type of State 

for British India may be considered 
One is that due to diversity of linguistic and cultural 
conditions prevailing in the different corners of the 
sub-Continent of India, it may not always be desirable 
to have uniformity of laws and administration What 
may be good for one part of the country may not 
necessarily be desirable from the point of view of 
another Hence a substantial measure of local mde- 
*a Pc Report, Vol I p 4 
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pendence in certain matters is necessary. Secondly, 
since it is the declared policy of His Majesty’s Govern- 
ment to establish self-governing institutions in India, 
the first steps whereof are to be taken in the pro- 
vinces, it follows that the matters falling within 
the sphere of Provincial administration should 
be clearly marked out from Central subjects. 
There could be no “Responsible” Government in the 
provinces if the Provincial Government itself is not 
immune from interference or control from above. 
Thus, on both these grounds it would be more appro- 
priate to model the constitution of British India on 
Federal lines. 

conclusion. But as against the arguments given 
above, there is the danger that provincial and local 
differences may be accentuated and parochial jea- 
lousies and fissiparous tendencies may assert them-, 
selves and thereby undo the work of national inte- 
grity. The need in India is one of subordinating local 
and narrow loyalties to the larger feeling of a common 
nationality and it would, therefore, appear to be a 
retrograde step to change from the Unitary to the 
Federal type. Moreover, the provinces Could be given 
greater power to deal with local matters by carrying 
forward the process of devolution — in administration, 
legislation and finance — without laying down a rigid 
distribution of powers as is implicit in a Federation. 
The ideal of a Federation of British Indian Provinces 
would, therefore, appear to be of doubtful value. A. 
Unitary State is a more appropriate form of organisa- 
tion for them. 

The question of Federation in India derives its 
Importance from the f2ct that a common political 
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orgamsation for British Indian Provinces and the 
Native States is considered desirable If it were mere- 
ly a case of British Indian provinces the Unitary form 
of the State would undoubtedly be better than the 
federal type, hut the question of evolving a single 
polity for the administration of certain common pro- 
blems to British India and the Native States raises 
political and constitutional difficulties which cannot 
be overcome without adopting the principle of Fede 
ralism The two requisites of Federalism are — (1) 
the desire for union, and (2) the absence of desire 
for unity 

the desire The desire for Union is apparent 

for lnkr, from the fact that the two parts of 

India— one 'British’ and the other ‘Native’ — are 
really very closely related Community of race, reh 
gion, language, culture, history, and general outlook 
is unmistakable Geographical contiguity, similarity 
of economic problems, common interest m services 
like Railways, Posts, Telegraphs, etc , and above all, 
the need for Common Defence and Foreign Policy are 
all uniting forces which make the desire for Union 
unperatn e If the present artificial political division 
bas not produced difficulties it is due to our common 
subjection to the British Government who carry on 
the administration of these matters through officers 
responsible to them. “A perceptible process of infil- 
tration has been going on. We have helped the States 
in times of famine, we have lent them officers trained 
in British India to revise or supervise their revenue 
or financial administration, or to improve their agri- 
culture and irrigation Many of them have adopted 
our Civil and Criminal codes. Some have imitated. 



102 HOW INDIA IS GOVERNED 

and even further extended our educational system. 
Co-operation in matters of police and justice has been 
developed. Our railway and telegraph systems have 
been carried through and serve many of the States. 
The Indian customs tariff is a matter of concern to 
all States, including those which have ports of their 
own.”* This has further brought the two parts 
together and their new consciousness of a common 
nationality has in recent years led to a greater and 
more pronounced wish for the establishment of a 
common government. “The impossibility of continu- 
ing to look at one half of India to the exclusion of 
the other”! is thus apparent 

Moreover, the inclusion of the Native States in 
an All-India Organisation is also based on another 
ground which has not been sufficiently appreciated in 
this country; and that is that if Responsible Govern- 
ment is ever to materialise at the Centre, it can only 
be when the States too have a share in the control of 
the Central government. Matters like defence,' 
external policy, trade and tariffs, currency and bank- 
ing, railways, posts and telegraphs vitally affect the 
States as well as the Provinces and it Is inconceiv- 


able that the representatives of the Provinces alone 
should at any time be given complete control over 
such affairs. It is futile to ignore the hard realities 
of the situation. The introduction of Responsible 
Government at the Centre can be fairly made only 
when an All-India Polity Is established. 

Bramz'roR 1 ' The desirc lor unity , however, is 
unitt. lacking. The over-riding conside- 

ration in this is the Sovereignty of the Princes 


• Moot*wCb«Im*ford Report, p 191. 
•Simon CotnmlMlon Report, Vol IX. p. 9. 
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and Native Rulers in their respective Stated 
The British Government, at present, guarantee 
the Rulers . a , certain amount of JiHertyT___subject 
to certain minimum safeguards reg arding defence, 
external affairs and the maintenance of peace, to 
rule over their subjects in any mann er they deem fit. 
This “personal government” of the States would be 
incompatible with a Unitary State which is legally 
competent to interfere in all internal matters of the 
units. So long as the Princes are not willing to 
forego their powers relating to the a dmin istration of 
the State, there could be no possibility of a Unitary 
State being established for India as a whole, “for it 
is only in a federal constitution that units differing 
so widely in constitution as the provinces and the 
Staffs can be brought together while retaining 
internal autonomy.”* The only type of State in which 
the Native States can at present be expected to join 
British India is one in which they have autonomy 
in certain defined matters of internal administration 
and the only way to guarantee that is to accept an 
All-India Federation. The case for a Federation is, 
therefore, a logical sequel to our anxiety to build up 
an All-India Polity. 

conclusion. It i s regarded by many as a pro- 
position of doubtful value that the 
ideal of a Unitary State which is admirably suited to 
conditions prevailing in British India should be sur- 
rendered in order to accommodate the Natvie States 
whose present political organisation is still feudal or 
mediaeval in character and who may, therefore, put 
back the clock of political progress by exercising a 
reactfcasjy iaS t! g aos os Indian pair'tfcs. Bht, there 

• Simon Commission Report. Vol. H. p. 13. 
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are greater chances for the States to feel the effect 
of the comparatively progressive system of Govern- 
ment and administration existing in the provinces 
than vice versa , and in any case, the dream of a 
United India cannot be easily given up. If the 
national aspirations for a united political organisa- 
tion for all India are ever to materialise in the near 
future, the federal idea must play the central role 
in the next stage of our constitutional development. 
It is hardly desirable that India should remain per- 
manently cut up into a number of provinces on the 
one hand and a collection of big and small Native 
States on the other, when their cultural unity and 
identity of needs and problems points towards the 
necessity of establishing a common Government at 
the centre. And since the next stage of India’s poli- 
tical emancipation and constitutional growth would 
necessarily mean the transfer of power to the people 
and their representatives, the question of establish- 
ing an All-India Federation becomes inevitable. 

a distinction it is, however, a separate question 
whether the particular scheme of 
Federation laid down in the Government of India 
Act, 1935, is suited to India. As the question of its 
adoption with or without modifications is a matter of 
the highest importance to the country, its detailed 
analysis and critical estimate are attempted in this 
and the following chapters. 

4. THE FEDERAL UNITS 

uj.t5s RATB The All-India Federation is to consist 
of eleven Governor’s provinces, six 
Chief Commissioner’s provinces and of such Native 
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States as agree to accede to the Federation Thus, 
while the British Indian provinces are required to join 
the Federation compulsorily, the Native States are 
given option in the matter The Federal units, as 
would become apparent from a glance at the map, 
would be of varying size, population and importance, 
and since the present boundaries of the provinces have 
not been fined with due regard to cultural or economic 
unity, the federal units are in themselves of hetero- 
geneous character But a more remarltable feature 
would be the combination of semi-democratic provinces 
and the despotically governed Native States While 
the constitution of the provinces is discussed fully in 
later chapters * the constitutional position of the 
Native States and their administrative organisation 
may be briefly indicated here 


5 THE INDIAN NATIVE STATES 
their vajuett The Indian Native States represent 
those territories which are ruled by Indian Princes or 
Chiefs They cover an area of 712 508 sq miles with 
about one fourth of the total population of India 
There are in all 562 principalities of which 235 are 
called States while the remaining are known by vari- 
ous names as Estates, Jagirs, etc . They are of 
varying size, population and importance On the one 
hand, we have such large States like Hyderabad Dec- 
can, Kashmir, Mysore, Travancore, Cochin and Baroda, 
some of which arc as big as any of the Governor’s 
provinces while on the other, wc have petty estates 
extending over a few acres only t The majority of 
the States, however, occupy an intermediate position 


Chaptw* VJJS IX *s4 X 
XatStaw " th “ 235 8ueh SUtFS 


are situated Jn Gujarat and 
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tseir subjection As distinct from British India, the 
to the crown. states do not form part of 

the Dominions of His Majesty; they are not, therefore, 
British territory and their subjects are not British, 
subjects. Nor are the States subject to the legisla- 
tive authority 6f the British Parliament. The rela- 
tionship existing between the Indian States and the 
British Government is primarily, and in the eye of 
law entirely, a relationship between the States and 
the British Crown. The States are held su bject to 
the “Paramountcy” of the Crown. “But the Crown 
in England is a Constitutional Institution, as the 
Sovereign for the time being functions in regard to 
political matters only upon the advice of his ministers. 
The agency through which the Crown may exercise 
its functions with regard to the Indian States may be 
the Secretary of State or the Viceroy or any other 
duly constituted authority.”* 


what is The relations between the Para- 

paramountctt mount Power and the Native States 
are not, however, easy to define. There is, in the 
first place, a lack of uniformity in this respect due to 
the existence of Treaties with a number of individual 
States the grant of Sanads t and usage or agreement. 
Secondly, “the relationship of the Paramount Power 
with the States is not merely a contractual relation- 
8hip"t the Crown also claims a sort of “residual juris- 
diction” the exact content or scope of which cannot 
be defined. The Indian States Committee appointed 
in 1927 examined the question of the exact constitu- 


• Ramaswaroy. The L n of the Indian Ccnatltution. p. 84. 

of »"thor 1 i r or prlrllege. Generally 
with eonrlitionj proceeding from the Paramount Power 
t Report of the Indian State* Committee, 1329. 
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tional position of the Native States but could not offer - 
any definite conclusion On the contrary, they pro- 
pounded the famous aphorism “Paramountcy is 
paramount ’ which certainly is not very enlightening- 
Hence, the exact status of the Native States has given, 
rise to constitutional controversies 

are the states While some have claimed that they 
sovereign - * are sovereign” states subject in 

their relations with the British to rules of Internation- 
al Law, others regard them as entirely subordmate- 
to the British and distinguished from British India 
only on grounds of expediency and historical accident 
The latter view appears to be more tenable as it is m 
conformity with facts If by a ‘sovereign’ state we- 
mean a State which is not m any way subordinate to 
another State or Power and is thus wholly or com- 
pletely independent, the Native States are obviously 
not sovereign tor in the regulation of their external 
affairs, they are entirely in the hands of the Crown 
They cannot negotiate with foreign powers and have 
no authority to declare war or conclude peace They 
cannot cede, sell, exchange or part with their terri- 
tories to other States without the approval of the 
paramount power, nor without that approval can they 
settle inter stata! disputes”* But even if we dis- 
tinguish as Sir Henry Maine f has done between Inde 
pendence and sovereignty and disregard the Austrian 
concept of sovereignty being indivisible, it is difficult 
to regard the States as "sovereign” For, even in 
matters of internal administration, the States are not 
free from intervention by the Paramount Power It 

C6m,tt “ 1323 P 27 
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is true that in the large majority of the States, the 
administration is normally carried on in accordance 
with the wishes of the Rulers. Many of them exer- 
cise almost sovereign powers. "These States enact 
their own laws. They exercise plenary civil and 
criminal jurisdiction over persons and things in their 
territories. The decisions of the highest tribunals of 
the State are final; and no appeals lie against their 
decision to any Court beyond their territories. They 
impose taxes to finance their administrations. The 
maritime States impose customs on specified classes 
of goods entering and leaving their ports. Fifteen of 
the Indian States maintain their own postal systems. 
About twenty States mint coins.’’* But in no state 
is this "internal sovereignty" complete. “The British 
Government has in virtue of its position as para- 
mount power claimed and exercised the right to settle 
successions, constitute regencies, to make arrange- 
ments for the education and training of minor ruling 
Princes, to intervene in case of gross misrule, even 
to depose Ruling Princes in extreme cases and to 
settle various disputes that may arise as between the 
State inter se or as between the States and the British 
Indian provinces or the Central Government-'’* The 
position of the States in this respect has been repeat- 
edly made clear beyond all doubt, so that it is idle to 
regard the States as supreme even in their internal 
administration.t 


. e State* with re sard to Cantonment*. CItII Station*, Railway 
»U» campled by Realflent* or Political Aprnta and alno 

«vtr European *ab)eeti with reaped to cfiesce* committed by them Jo 
any Indian Stale territory. 
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their internal Subject to the control exercised by 
gotSSit the Pammount Power, the system 
of internal government of the 
states is determined entirely by the respective Kuiers 
who generally carry on the administration on the 
lines of their predecessors. The present position m 
the different States varies considerably, there is, on 
the one hand “personal government” of a pure and 
simple type prevailing m the large majority of the 
States, while some have introduced representative 
institutions for purposes of legislation and exercisi n g 
a share of control over the Executive In some 
States, the Rulers have themselves taken the initia- 
tive in the introduction of constitutional reforms, m 
others, the example of constitutional development in. 
British India has inspired agitation for the grant of 
responsible government Though several States have 
attained high standards of administrative efficiency 
and in certain spheres e g education, industries and 
social reform, a few of them have stolen a march over 
British India, altogether the States are yet far behind 
in the matter of constitutional progress in general 
and of independence of judiciary and the guarantee 
of civil liberties in particular 


rmynuirBER The Chamber of Princes is a repre- 
sentative body of the Rulers of the 
Indian States and was first established bj Royal Pro- 
clamation in 1921. Its inauguration marks a depar- 
ture from the earlier British policy of discouraging 
joint action and jomt consultation between the Indian 
States The main idea behind the institution of this 
body is to secure the expression of the collective 
opinion of the Princes and to provide opportunities 
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for counsel and consultation in matters of common 
concern to India as a whole. The Chamber consists 
of 140 members of whom 108 are representatives of 
States who have right of individual admission and 
the remaining 12 are elected by 127 minor States by 
a system of group voting. The Chamber elects its 
own Ch an cellor and Pro-Chancellor and has a Stand- 
ing Committee of seven members. The Viceroy acts 
-as the Ex-officio President of the Chamber. 

The Chamber meets once a year and discusses 
questions affecting Indian States. It is, however, a 
purely "deliberative, consultative and advisory, but 
not an executive body."* Its resolutions, if any, are 
purely recommendatory. It is expressly forbidden 
by its constitution from discussing “Treaties and 
internal affairs of individual States, rights and inter- 
■csts, dignities and powers, privileges and prerogatives 
of individual Princes and Chiefs, their States and the 
members of their families and the action of individual 
Rulers." Its establishment also leaves unimpaired 
■the individual relations between any Indian State and 
the Crown. It is thus a body of very limited consti- 
tutional significance though and is important mainly 
for providing a regular opportunity for exchange of 
views among the Princes themselves and between the 
Princes and the Paramount Power. 

6. THE INAUGURATION OF FEDERATION 
mMrcTOATON F ^ inflU Suration of the All-India 
Federation is to be made by the issue 
of a Proclamation by His Majesty. Such a 
Proclamation will be issued if an address in 
that behalf is presented to His Majesty by 

• Simon Commission Report. Yd. I, p. 80. 
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the two houses of Parliament and, further, if 
the following condition is satisfied, namely, that the 
Rulers of Native States representing not less than half 
of the aggregate population of the States and entitled 
to choose not less than 52 members of the Council 
of State, the Federal Upper Chamber, have acceded to 
the Federation Native States desirous of joining the 
Federation must signify their assent by executing an 
Instrument of Accession — a document laying down the 
conditions under which the State is willing to join 
the Federation and specifying the subjects with 
respect to which the State is willing to allow the 
Federal Government to interefere in the States If 
the Instrument of Accession is accepted by His 
Majesty, the State becomes a member of the Federa- 
tion and the Instrument becomes irrevocably binding 
on the Ruler, his heirs and successors * The scope 
of federal intervention in the State agreed to in the 
Instrument cannot afterwards be curtailed though it 
could, with the approval of His Majesty, be extended. 
Such accession when completed is permanent and does 
not carry any right to secede 

No time-limit has been prescribed 

for the inauguration of the Federa- 
tion, but once the Federation comes into being the 
request of a Ruler that his State may be admitted to 
the Federation shall have to be transmitted to His 
Majesty through the Governor-General, and after the 
expiration of twenty jears from the establishment of 
the Federation the Go\ernor General shall not trans- 
mit to His Majesty any such request unless an address 
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la presented to him by both houses of the Federal 
Legislature praying for the admission of such State. 

7. DISTRIBUTION OF POWERS 


tSIUV ERA TION 
A HD RESIDUUM. 


.there have been two main ways m 
which a rigid distribution of powers 


has been effected in the different federal states of the 


world. One is to hand over control over certain 


matters specifically defined and set out in a list to the 
Federal Government, leaving all “residuary* powers 
xx., powers not included in the list, to the provinces. 
Another is to assign control over certain subjects 
mentioned in a list to the Provincial Governments 


and allow the Federation to exercise powers not 
mentioned in the list. In either case, the method is 
that of "Enumeration and Residuum," the difference 
resting on residuary or reserve powers being vested 
either in the Provincial or in the Central Government. 


Where, as in the formation of the United States of 
America, the idea is to preserve the local identity of 
the States and transfer only certain limited powers 
to the Federal Government, the residuary powers are 
left with the provinces. But where, as in the case of 
Canada, the idea is to strengthen the Central Govern- 
ment rather than guard the independence of the units, 
residual powers are vested in the Federal Government. 


In. the plan, of the All-India Federation as laid 
down in the Government of India Act, 1935, a method 
quite different from the two discussed above has 
been adopted. Moreover, the distribution of powers 
as between the Federation and the provinces differs 
from the distribution of powers between the Federa- 
tion and the Native States. The two have, therefore, 
to be studied separately. 
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(o> DISTRIBUTION OF POWERS BETTWEEN THE 
FEDERATION AND THE PROVINCES 

the federal The distribution of powers between 
ijegislativs Federation and the provinces is 

contained in three Legislative Lists, the Federal 
Legislative List, the Provincial Legislative List and 
the Concurrent Legislative List The Federal Legis- 
lative List contains matters of All-India importance 
—eg, defence including naval, military and air 
forces, external affairs, currency, hanking and insu- 
rance, foreign trade, maritime shipping and railways, 
posts, telegraphs, telephones, wireless and broadcast- 
ing On these matters the Federation has the exclusive 
power to pass laws and exercise administrative control 

the provincial The Provincial Legislative List con- 
mu-sLATrvE tains matters of local importance — 
e g , law and order, courts, prisons and police, public 
health and sanitation, agriculture, land revenue, 
industries, forests and fisheries, education and local 
self-government, internal trade, roads and public 
works On these subjects normally only the Provin- 
cial authorities are competent to legislate or exercise 
administrative control 

federal inter Thus, each authority has its own 
provincial sphere of powers clearly marked out 
matters and neither of them would be per- 

mitted to trespass on that of the other The Federation 
has, however, the right to intervene m matters includ- 
ed m the Provincial Legislative List under two special 
circumstances One of them is when it appears 
desirable to legislatures of two or more provinces that 
e°rtain matters included in the Provincial Legislative 
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List should be regulated by Act of the Federal Legis- 
lature and they pass resolutions to that effect. The 
other is when the Governor-General in his discretion 
declares by Proclamation that a grave emergency 
exists whereby the security of India is threatened by 
war or internal disturbance. He can, then, authorise 
the Federal Legislature to pass laws on Provincial 
matters and the recent Amendment of the Govern- 
ment of India Act, 1935 carried in 1939, authorises 
the officials of the Federal Government to exercise 
administrative control over provincial matters in case 
of war. This constitutes a very serious encroachment 
on provincial authority. 

rent C £egisLa- The Concurrent Legislative List con- 
tive list tains matters like Laws of Crimes, 

Criminal Procedure, Civil Procedure, Wills, Succession, 
Marriage and Divorce, Transfer of Property, Trusts, 
Contracts, Labour Welfare, Factories, Inland Shipping 
and Navigation, etc., on which uniformity throughout 
the country may be desirable and yet local circumstan- 
ces may permit of certain variations. In these subjects, 
both the Federal and the Provincial Legislatures are 
competent to pass law’s. In order, however, to avoid 
conflicting legislation, it has been provided that when- 
ever a provincial law conflicts with a federal law, 
the latter prevails and the provincial law becomes 
null and void to the extent to which it is repugnant 
to the federal law. But, if such a conflicting provincial 
law having been reserved for the consideration of the 
Governor-General or His Majesty has obtained the 
assent of the Governor-General or His Majesty, it 
will prevail over the federal law in that particular 
province. 
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residuary Though all possible care has been 

1 ‘ p taken to distribute every conceivable 

power among either of the three lists, it is possible 
that some new powers not foreseen by the framers of 
the Act may assume importance in future Such 
residuary powers have been handed over neither to the 
provinces nor to the Federation, but have instead, 
been left to the Governor General who may, m his 
discretion, empower either the Federal Legislature or 
the Provincial Legislatures to exercise those powers 
This is a unique provision not found in the constitu- 
tion of any other Federation and is bound to increase 
the power and status of the Governor-General 

conclusion The above discussion would appear 
to show that but for the two special 
circumstances under which the Federal Legislature 
can legislate on provincial matters, and for the Con- 
current Legislative List both of which make the line 
of division less marked than it is m other Federations, 
there is a fair amount of ngidity in the distribution 
of legislative powers ' 

Trra N cENraALi 11 1S « however, noteworthy that the 
sation same degree of rigidity has not been 

maintained in administrative powers Ordinarily, 
the executive authority of the Federation extends to 
matters with respect to which the Federal Legislature 
is competent to pass laws and the Provincial Execu- 
tive authority extends to all matters with respect 
to which the Provincial Legislature has power to 
make laws, but in the following important cases, the 
Provincial Governments will be administratively sub- 
ordinate to the Federal Government 
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1. The Governor-General exercises control over 
the Governor in all matters in which the latter is 
required to act in his discretion or to exercise his 
individual judgment. 

2. The Governor-General may direct the Gover- 
nor of a province to discharge as his agent functions 
relating to defence, external affairs, ecclesiastical 
affairs and tribal areas. 

3. The Governor-General in his discretion may 
issue orders to the Governor of a province as to the 
manner in which the executive authority of a province 
is to he exercised for the purpose of preventing any 
grave menace to the peace and tranquillity of India 
or any part thereof. 


administra- if we a dd to these the recent power 
in times of conferred in 1939 by an Amendment 
emergent. of the Government of India Act, by 
which Federal Officers can interfere in provincial 
matters in case of war or other emergency, the 
administrative sub-ordination of the provinces to the 
Federal Government can hardly be a matter of doubt. 
The doctrine of “rigid distribution of powers,’’ which 
is the basic princple of federalism is only imperfectly 
recognised in the divison of powers between the 
Federation and the provinces. 

(b) DISTRIBUTION OF POWERS BETWEEN THE 
FEDERATION AND THE FEDERATED STATES 
distribution The division of powers as between 
the ikstru- the Federation and the Native States 
ment of is to be made in accordance with 

-_.ro provisions of the Instrument of. 
Accession signed by each State. A State desiring to 



THE ALL-INDIA FEDERATION 117 

accede to the Federation must execute an Instrument 
of Accession in which it is to set out the list of sub- 
jects which it is willing to hand over to federal con- 
trol Thus, there will not be only no uniformity as to 
the scope of federal intervention between the pro- 
vinces on the one band and the States on the other, 
hut since each State is technically at liberty to set 
out such subjects as it likes, there may be no unifor- 
mity even among the States themselves A law 
passed by the Federal Legislature may be applicable 
to some States and not to others This is bound to 
create anomalies whifih could be avoided only by 
ensuring a uniform surrender of powers before the 
Instruments of Accession are accepted by His 
Majesty 

its FiciDiT? This division of powers is, however, 
rigid inasmuch as no State can 
curtail the powers transferred to federal control but 
the scope of federal intervention can, if the State so 
desires, be extended Since this depends entirely on 
the will of the States, it does not materially affect 
the ngid distribution of powers 

SUPREMACY OF THE CONSTITUTION 

cfflremmnoi. 11113 “P^macy of a written and 
rigid constitution is recognised m 
the All-India Federation in so far as the organisation 
of the Federation is governed by the provisions of 
the Government of India Act, 1935, which emanates 
from the British Parliament and cannot, therefore, be 
amended or altered by any legislative or popular body 
in India. The only body legally competent to make 
alterations m the Indian Constitution is the British 
Parliament. Thus, the constitution is, from the point 
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of view of the parties to the Federation, absolutely- 
rigid. 


no self- deter- it may, however, be remarked that 

MINATION. ,. . . ... , . ... . . - 

the rigidity of the constitution from 
the Indian point of view is so complete that it has 
evoked great resentment in India. A Federation in 
other cases is formed by the voluntary act of certain 
units and the constitution is accordingly the result 
of joint agreement among themselves; the consti- 
tution also lays down the machinery of a special 
character by which amendments may be subsequently 
made, care being taken to make it sufficiently difficult 
for great changes to be effected without general 
approval. The right to frame the constitution and to 
amend it thus inheres in the people of the Federation. 
India is a country whose constitution is decided upon 
by a political superior which alone is competent to 
alter it. 

8. THE FEDERAL, COURT. 

interpreter The third requisite of a Federation, , 
ANDtuiARDiAN namely, an impartial judicial tri- 
coNSTJTunoN bunal, is found in the Federal Court 
provided by the Government of India Act, 1935 and 
established in 1937. It is empowered to interpret the 
constitution and settle disputes of a legal character 
arising between any two or more of the following 
parties, namely, the Federation, the Provinces and the 
federated Native States. A full description of its 
composition, functions and relation to other Courts 
already established in India is given in the Chapter 
on '‘Ad minist ration of Justice.’’ 



CHAPTER V 


tiie federal executive 

the scope of The Executive authority of the Fc- 
^SmfomTT deration generally e Asads to all 
matters in British Indian provinces 
and Federated States with respect to which the Fede- 
ral Legislature has power to make laws for those 
Provinces or States It further extends to the raising 
in British India on behalf of His Majesty of naval, 
military and air forces and to the governance of His 
Majesty’s forces belonging to the Indian establishment 
and to the exercise of authonty vested in His Majesty 
in relation to the tribal areas 

1 THE COVERNOE-GENERAL AND THE CROWN 
REPRESENTATIVE 

a distinction This authority is to be exercised on 
behalf of His Majesty by the Governo^-Ceneral either 
directly or through officers subordinate to him A 
distinction is drawn, for the first time, between the 
office of the Governor General who is to be the head 
of the Federal Government and that of Fis Majesty s 
Representative for the exercise of the functions of the 
Crown in its relations vnth the Indian States This 
distinction 13 necessitated by the proposal to establish 
an All-India Federation for “even after the Federation 
(of British Indian provinces and the Native States) 
comes into being, the use of Royal Prerogative and 
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Paramount Authority in relations with the Indian 
States will not be discontinued. Hence the need by 
law to emphasise the distinction between the two 
offices.”* 


2. THE GOVERNOR-GENERAL 

appointment. , The Governor-General of India is to 
be appointed by His Majesty, presumably on the ad- 
vice of the British Prime Minister, usually for a period 
of five years. His Majesty's Representative is to he 
similarly appointed limT if Ts'laudiiTFor HisMajesty 
to appoint one person to fill both these offices. In fact, 
for” a long time, the two offices, though legally dis- 
tinct, will continue to be held by the same person as 
otherwise the smooth working of the administration 
would be hampered. Though the Governor-General 
will be m supreme command of the Defence forces in 
xndia, provision is made for the appointment by His 
Majesty of a Commander-in-Chief of His Majesty's 
Forces in India. 

The annual salary payable to the 

Governor-General is fixed by the Act 
of 1935 at Rs. 250,800 and is charged to the revenues 
of the Federation, i.e. is not subject to the vote of the 
Federal Legislature which is even prohibited from 
discussing the same. Besides, the Governor-General 
is entitled to such allowances for expenses in respect 
of equipment and travelling upon appointment as may 
be fixed by His Majesty in Council. 

” ogg op The Governor-General is to exercise 

exercise or . . .. ...... 

AUTHoniTT tus executive authority m two 


matters he Is required 

•X. T. SIWh, T*4*r*l E true! ure. p, 125. 


sharply distinguished ways. In some 
quired to act in his discretion , i.e., 
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without consultation with his Ministers who have no 
constitutional right to tender advice to him on those 
matters m all other matters he is to act on the advice 
pf his Council of Ministers except in cases where he is 
required to exercise his individual judgment % e , in 
such cases he is to consult the Ministers but is not 
necessarily bound by their advice 


3. TIJE GOVERNOR-GENERAL ACTING IN HIS 
DISCRETION 

reserved The functions of the Governor Gene 

departments in rggp^t 0 f four departments — 

Defence, External Affairs (except the relations be- 
tween the Federation and any part of His Majesty’s 
Dominions) , Ecclesiastical Affairs and Trjbal Areas — 
and in respect of a number of other matters mention- 
ed in the different sections of the Government of India 
Act 1935 shall be exercised by him in his discretion. 
This sphere of administration may, therefore be en- 
tirely closed to ministerial influence 


counsellors in order to assist him in the exercise 
of these functions the Governor General may appoint 
Counsellors not exceeding three in number, whose 
salaries and conditions of service shall be prescribed 
by His Majesty m Council They are to be ex officio 
members of both Chambers of the Federal Legisla- 
ture, without power to vote The functions of these 
Counsellors will be purely advisory and their advice 
will not in any way be binding upon the Governor 
General who will V, irajjnnsjhJ/t only *&, + Jm. feenfatry 
of State and through him to the Bntish Parliament. 
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4. THE COUNCIL OF MINISTERS 

appointment in order to aid and advise the Gov-, 
AND salaries. emor-General on all matters except 
those in which be has to act in his discretion, the 
Governor-General is to have a Council of Ministers 
dot exceeding ten in number. They are to be chosen 
and summoned by the Governor-General and are to 
hold office during his pleasure. The Governor-Gene- 
ral's choice is, however, limited to those who are, or 
are likely to be, members of the Federal Legislature; 
f or,’ it is provided that a Minister who for any period 
of six consecutive months is not a member of either 
Chamber of the Federal Legislature shall, at the 
expiration of that period, cease to he a Minister. The 
salar ies of the . Ministers are to be fixed by an Act 
of the Federa l Legislature, but the salary of a M in- 
ist^r canno t be varied during his term of office — "a, 
device intended to secure that the Government may 
not be forced to do without Ministers through refusal 
to vote adequate salaries.”* 

° F In making appointments to the 
Council of Ministers the Governor- 
General would be required by the Instrument of 
Instructions, only a draft of which is as yet avail- 
able, to “use his best endeavours to select his Minis- 
ters in the following manner, that is to say, in con- 
sultation with the person who, in his judgment, is 
most likely to com mand o stable majority in the 
legislature, to appoint those persons (including so 
far as practicable representatives of the Federated 
States and members of important communities) who 
will best be in a position collectively to command 
•A. B. Keith. A CwutitnUonal Htatorr of India, p 331. 
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the confidence of the legislature But m so acting, 
he shall bear constanty m mind the need for foster- 
ing a sense of joint responsibility among his Min- 
isters ” (Italics mine ) 

responsibility Though there is no direct legal pro- 
or ministers. vision for the responsibility of the 
Minis ters to the legislature, the Instrument of In- 
structions requires the Governor-General to secure 
that in practice It is, however, difficult to see how 
the Governor General can succeed m reconciling the 
Joint Responsibility of the Ministers to the legisla- 
ture with representation of Federated States and 
important minorities so as to secure the formation 
of a homogeneous Cabinet, capable of working in 
team spirit, and progressive in its outlook This 
difficulty is all the greater when we bear in mind the 
composition of the legislature with its indirect elec- 
tion and communal representation of seats assigned 
to British India and nomination of States’ represen- 
tatives Besides, the experience of other federations 
has shown the necessity of forming a Cabinet which 
may command the confidence of the different federal 
units by giving adequate representation to each The 
development of provincial feeling in India may be 
depended upon to introduce this additional difficulty 
of “territorial representation,” A Cabinet which 
satisfies that in addition to the inclusion of repre- 
sentatives of important communities and States may 
well be “a strange and fortuitous Noah’s Ark ” All 
these reasons give cause for fear that it may only 
assist the Governor-General to rally all conserva 
tive forces w the country and build up a colourless. 
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or reactionary Ministry, composed of incongruous 
and heterogeneous elements, thereby negativing the 
“Joint Responsibility of the Ministry to the legis- 
lature. The task is more complicated than it is m 
the provinces where there are no nominees of the 
States’ Rulers and there is no question of including 
States’ representatives in the Cabinet Moreover, 
Minorities which may not take serious notice of inade- 
quate representation in some Provincial Ministries, 
as they may have a preponderant voice in others, will 
de mand ‘due’ consideration at the Centre. 

-B. FUNCTIONS AND POWERS OF THE COUNCIL OF 
MINISTERS 

ministers oNiiT The f unc tio ns of the Ministers 
extend to offering advice on all 
matters except those in which the Governor-Genera) 
is required to act in his discretion. The Ministers do 
not legally form part of the “government”; all exe- 
cutive authority is formally vested in the Governor- 
General and hence all executive action is expressed 
to be taken in his name. 

method or The Governor-General is to allocate 
work and distribute portfolios 
among the Ministers, keeping reserved to himself the 
departments of Defence, External Affairs, Ecclesias- 
tical Affairs, and Tribal Areas. The Governor-Gene- 
ral in his discretion may preside at the meetings of 
the Council of Ministers and make rules for the more 
convenient transaction of business of the Govern- 
ment- 
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ministerial The Governor-General is normally 
when binding to act on the advice of bis Ministers 
but m several cases the Act of 1935 requires him to 
exercise lus individual judgment. The most important 
of these are his Special Responsibilities with which 
he has been charged 

6 SPECIAL RESPONSIBILITIES OF THE GOVERNOR 
GENERAL 

In the exercise of his functions, the Governor- 
General has the following Special Responsibilities — 

(a) the prevention of any grave menace to the 
peace or tranquillity of India or any part thereof, 

(b) the safeguarding of the financial stability 
and credit of the Federal Government, 

(c) the safeguarding of the legitimate interests 
of minorities, 

(W the securing of legal and equitable rights 
and the safeguarding of the legitimate interests of 
members of the public services 

(el/ the prevention of discrimination, by execu- 
tive action, against British subjects domiciled in the 
United Kingdom and companies incorporated in that 
country, 

^f) the prevention of executive action which 
would subject goods of United Kingdom or Burmese 
origin imposed mto India to discriminatory or penal 
treatment, 

(g) the protection of the nghts of any Indian 
£tate and the nghts and dignity of the Ruler there- 
of, and 
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(h) the securing of the due discharge of his 
functions with respect to which he is required to act 
in his discretion or exercise his individual judgment 


CHARACTER AND 
EIGSTFICAifCE OF 
SPECIAL RESPOS- 
E12IUTK3 


The Special Responsibilities of the 
Governor-General, it will be noticed, 
do not relate to anv particular de^ 
fipVI (if Si 
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t hose who hnvp ne ithe r the influence nor th g_ahihty 
t o^ pro tect-the ^ - ^e l v^ -* * 

how they w Lit. The working of the provincial part 
BE exercised of constitution has, however, 
shown that prudence and circumspection on the part 
of the Governor-General and his Ministers may lead to 
the development of a healthy understanding by which 
the exercise of these reserve powers may not be found 
necessary m normal times They may be allowed to 
rust by sheer disuse But while this optimism may 
be justified by the experience of provincial administra- 
tion, there !s nothing to show that the framers of the 
Act contemplated such a development. The Joint 
Parliamentary Committee definitely declared that “the 
safeguards we contemplate have nothing m common 
with those mere paper declarations which have been 
sometimes inserted m constitutional documents, and 
are dependent for their validity on the good v ill or 
the timidity of those to whom the real substance of 
power has been transferred They represent, on the 
contrary, a retention of power as substantial, and as 
fully endorsed by the law, as that vested by the Coif- 
stitution of the United States m the President as 
Commander-in-Chief of the Army — but more extensive 
both m the respect of their scope and in respect of 
circumstances in which they can be brought into 
p!ay ,, t 

conclusion There is thus nothing to prevent the 
Governor General from exercising these powers as 
fully and freely as he may choose, the Joint Parlia- 
mentary Committee strangely enough regard these 



responsibility.’" 


7. FINANCIAL. ADVISER TO THE GOVERNOR. 

GENERAL. 

appointment The Governor- General may in his 
discretion, appoint a Financial Adviser to assist him in 
the discharge of his Special Responsibility for safe- 
guarding the financial stability and credit of the 
Federal Government and also to give advice to the 
Federal Government upon any financial matters with 
respect to which he may be consulted. In making 
such appointment other than the first, the Governor- 
General shall consult his Ministers as to the person 
to be selected. The Financial adviser is to hold office 
during the pleasure of the Governor-General and bis 
salary, allowances, conditions of service L etc., are to 
be decided by the Governor-GeneraTin his discretion. 

po^moN* 1017 ^ Such an. officer, wholly responsible 
to the Governor-General and not 
subject to any parliamentary or ministerial control, 
may well be a cause of friction between the Council 
of Ministers, one of whose members will hold the 
Finance portfolio, and the Governor-General who has 
a Special Responsibility for safeguarding the financial 
stability and credit of the Federal Government. ' 

* Keith, A Co89tltutlor.nl History of India p. 331 
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8 ADVOCATE-GENERAL FOR THE FEDERATION 
an expept The Governor-General, exercising 
legal advisee- ^ individual judgment, is to 
appoint a person, being qualified to be appointed a 
judge of the Federal Court, to be Advocate-General * 
He holds office during the t reasure r>f thf>_ .Gm-prafir - 
General and is entitled to such remuneration as the 
Governor-General may, in his individual judgment, 
determine It will be the duty of the Advocate-General 
to give advice to the Federal Government upon such 
legal matters and to perform such other duties of a 
legal character as may be referred or assigned to 
him by the Governor-General 

The Advocate-General has the nght to speak in, 
and otherwise take part in the proceedings of, both 
Chambers of the Federal Legislature but is not en- 
titled to vote 

8 THE FEDERAL RAILWAY AUTHORITY 
KEASovs ron An important part of the executive 
establishment authority of the Federation namely 
the administration of railways is vested by the Con- 
stitution in a separate statutory body known as the 
Federal Railway Authority It was considered essen- 
tial by His Majesty’s Government that while the Fede- 
ral Government and Legislature should exercise a 
general control over railway policy, "the actual con- 
trol of the administration of railways should be placed 
m the hands of a Statutory Railway Authority, so 
composed and with such powers as to ensure that it 
is in a position to perform its functions upon busi- 
ness principles unthout being subject to political 
interference amsA 

t'fp TSSTyS *. ’Fa," - 
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its cowosmou. The Authority is to consist of seven 
persons at least three of whom are to be appointed 
by the Governor-General in his discretion and the 
remaining on the advice of his Council of Ministers. 
Only those who have had experience in commerce, 
industry, agriculture, finance or administration are 
eligible for membership and those who have within 
the twelve months last preceding been members of 
the Federal or Provincial Legislature or servants of 
the Crown in India or Railway Officials in India are 
disqualified for appointment Except during the 
first few years, the term of appointment of the 
members shall be five years and they are eligible for 
re-appointment for a further term not exceeding five 
years. The Governor-General exercising his indivi- 
dual judgment, may terminate the appointment of any 
member. Each member receives such salary and 
allowances as may be determined by the Governor- 
General exercising his individual judgment, provided 
that the emoluments of a member cannot be reduced 
during his term of office. The President of the 
Authority is to be appointed Irom among the 
membere by the Governor-General in his discretion. 

omczRS 11 ^ There is to be at the head of the 
executive staff of the authority a 
Chief Railway Commissioner appointed by the 
Governor-General exercising his individual judgment, 
after consultation with the Authority. The Chief 
Railway Commissioner is to be assisted by a financial 
commissioner may be appointed by the Governor- 
General and such additional commissioners as the 
Authority on the recommendation of the Chief Com- 
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uussioner may appoint. The Chief Railway Com- 
missioner and the Financial Commissioner have the 
Tight to attend any meeting of the Authority and the 
Financial Commissioner has the right to refer any 
matter which relates to finance to the Authority The 
Chief Railway Commissioner cannot he removed from 
office except by the Authority and with the approval 
of the Governor General exercising his individual 
judgment, and the Financial Commissioner can he 
removed only by the Governor-General, exercising 
his individual judgment 

its functions The functions of the Authority 
relate to the regulation, construction, maintenance 
and operation of railways In discharging its func- 
tions, the Authority is required to act on business 
principles, due regard being had to the interests of 
agriculture, industry, commerce and the General 
public 


It is to be the duty of the Authority and every 
Federated State so to exercise their powers in re- 
lation to the railways with which they are respective 
1> concerned as to afford all reasonable facilities and 
as to secure that there may not be any unfair dis- 
crimination or uneconomic competition between 
different railway systems Any complaint m such 
matters is to be referred to the Railway Tribunal * 
from whose decision an appeal lies to the Federal 
Court but no further In order to give advice to the 


Tribunal Is to consist of a President (being 
bis^!«rrelioS F f edcraJ Court, appointed by the Governor General in 
ytw consultation with the Chief Justice or India) an* 
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Authority in connection with any dispute between 
the public, a railway and the Authority as to rates 
or traffic facilities, provision is made for the appoint- 
ment by the Governor-General of a Railway Rates 
Committee. No Bill or amendment affecting rates 
or fares to be charged on any railway can be intro- 
duced in the Federal Legislature except on the re- 
commendations of the Governor-General. 

control e? In the following specified matters, 
government the Authority is made subject to 
the Control of the Federal Govern-' 
ment. Firstly, in the discharge of its functions, the 
Authority fa to be guided by such instructions on 
questions of policy as may be given to it by the 
Federal Government Secondly, the Authority is to 
transmit to the Federal Government all such infor- 
mation with respect to their business as the Governor- 
General may require to be so transmitted, specially 
information regarding matters which are likely to 
affect his special Responsibilities. Thirdly, the 
Federal Government may directly through its own 
officers perform certain functions for securing the 
Bafety of the travelling public and the railway 
workers, including the holding of inquiries into the 
cause of accidents. Fourthly, the Federal Legislature 
may, with the previous sanction of the Governor- 
Ccneral in his discretion, modify the rules relating 
to the appointment, qualifications and conditions of 
service of members of the Authority. 

SSraounT m The Auth °rity is to maintain a 
"Railway Fund" into which all Its 
receipts are to be paid, and from which all its ex- 



133 


THE FEDERAL EXECUTIVE 


penditure is to be defrayed. Any surplus on revenue 
account of the Authority is to be apportioned between 
the Federation and the Authority in accordance with, 
a scheme to be prepared, and from time to time 
reviewed by the Federal Government the accounts of 
the Authority are to he audited and certified by the 
Auditor-General of India 

criticism. The establishment of the Federal 

Railway Authority on a statutory basis, with its 
composition influenced by the Governor General and 
its relation with the Federal Government strictly 
defined, will deprive the Council of Ministers of con 
trot over an important branch of administration 
The provision errs on the side of caution and while 
intended to secure the management of railways on 
‘ business principles,” may prove to be an impedi- 
ment in the effective utilisation of the railways for 
the economic re-construction of the country 
10 CONCLUSION 


To sum up, the, Federal Executive 
authority will he exercised in two 
different ways — the Reserved Departments to be ad- 
ministered bj the Governor-General in his discretion 
and the Non-Reserved or Transferred departments to 
be nomaTly administered by the Governor General 
on the advice of his Council of Ministers This essen- 
tially dual or dyarchical control will be the distin - 
guishing feature of the proposed Federal TTy^utwp 


The Instrument of Instructions would, however, enjoin 
the Governor-General to encourage the practice of 
joint consultation between himself, his Counsellors 


and his Ministers and thereby “invite the collabora- 
tion of the Federal Ministry to the widest extent 
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that “It would indeed be an astonishing result if, 
at a time when Dyarchy is abandoned in the provin- 
ces, the introduction of a similar principle were to be 
recommended at the Centre The ultimate creation 
of responsible government at the Centre cannot be 
reached by constructing a Central Executive one part 
of which is not responsible for the other We regard 
such a plan as not only unworkable but os no real 
advance t n the directum of developing central 
responsibility at all "* (Italics mine ) 

conclusion In the face of such an honest admis- 
sion, it would not be unfair to conclude that the Fede- 
ral Executive would either not function smoothly or 
would do so by being completely irresponsible to the 
legislature, and in either case no real progress towards 
the attainment of Responsible Government could be ex- 
pected. In these circumstances, the Governor-General 
nay well become the real and effective, and not merely 
a constitutional, head of the Federal Government 

•Simon Commission Report Vol 11 p 137 
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THE FEDERAL LEGISLATURE 

The Federal Legislature will consist of Hi3' 
Majesty, represented by the Governor-General, and 
two Chambers to be known as the Council of State 
and the House of Assembly or Federal Assembly. 
Thus the existing bicameral form of the legislature 
will be continued. 

^ L Composition of the Federal Legislature 
1. NUMBER OF SEATS AND THEIR DISTRIBUTION • 

the federal The Federal Assembly, or the Lower 

L House, is to consist of a maximum 

number of 375 members out of whom 250 will be 
representatives of British India and not more than 
125 will be the representatives of federated Native 
States. Thus, the Native States have been assign- 
ed one-third of the total number of seats though 
their population i3 only about one-fourth of the total 
Indian population. However, tho actual number of 
seats taken up by the States will depend upon how 
many of them agree to accede to the Federation. 

Out of 250 seats assigned to British India, four 
are non-provincial seats i.c., seats not assigned to any 
province; three of these are to be filled by repre- 
sentatives of commerce and industry and one by a 
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representative of labour. The remaini n g 246 seats are 
distributed as follows among the different provinces 


Madras 

37 

N. W F P 

5 

Bombay 

30 

Orissa 

5 

Bengal 

37 

Sind 

5 

United Provinces 

37 

Br Baluchistan 

1 

Punjab 

30 

Delhi 

2 

Bihar 

30 

Ajmer-Merwara 

1 

C P & Berar 

15 

Coorg 

1 

Assam 

10 


— — 


Total 246 


The distribution of 125 seats among the different 
States is also laid down by the Government of India 
Act, 1935, the more populous and important among 
them getting a larger number of seats For example 
Hyderabad Deccan is entitled to 16, Mysore gets 7, 
Travancore 5, Gwalioit 4, Kashmir 4 and Baroda 3 
The smaller States get less representation! and those 
that are too small to have even one representative 
are grouped together to send representatives by 
rotation 

The Council of State, or the Upper 

House, is to consist of a maximum 
number of 260 members of whom 156 will be repre- 
sentatives of British India and not more than 104 will 
represent the federated Native States The States 
are thus given forty per cent of the total number of 
seats as compared to one-third in the Assembly The 
actual number of seats filled up by them will, as in 
tivfc tase tA the Assembly, depend upon the number 
of States joining the Federation 
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Out of 158 Beats assigned to British India, ten 
are assigned on a non-provincial basis, as follows : — 
Europeans 7, Anglo-Indians 1 and Indian Christians 2. 
Six other seats are to be filled by persons nominated 
by the Governor-General in his discretion- This 
power has been given to him “to redress inequalities 
of representation which may have resulted from 
election,” bearing in mind the necessity of securing 
representation of the Scheduled Castes and women. 
The remaining 140 seats are distributed among the 
different provinces as follows : — 


Madras 

.. 20 

Bombay 

.. 16 

Bengal 

.. 20 

U. P. 

.. 20 

Punjab 

.. 16 

Bihar 

16 

C. P. & Berar 

.. 8 

Assam 

.. 5 


N. W. F. P. 

.. 5 

Orissa 

.. 5 

Sind 

.. 5 

Br. Baluchistan 

.. 1 

Delhi 

.. 1 

Ajmer-Merwara 

.. 1 

Coorg 

.. 1 

Total 

140 


The distribution of 101 seats among the States 
is prescribed by the Act. The following are the seats 
assigned to the more important States: — Hyderabad 
Deccan 5, Mysore 3, Kashmir 3, Gwalior 3, Baroda 3 
and Travancore 2. 
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2 DISTRIBUTION OF SEATS AMONG COMMUNITIES 
AND INTERESTS 

reservation in assigning seats to different pro- 

or seats vrnces, both in the Assembly and 

the Council of State, reservations have been made for 
different communities and interests For example, of 
the total number of thirty seats assigned to Bombay 
province in the Federal Assembly, 6 are reservedjfot 
Muhammadans. 1 each for Anglo-Indians , Europeans 
and Indian Christians, 3 for Commerce and Industry, 
1 for Landholders, 2 for Labour and 2 for women, 
thus leaving only fyij seats for the General Consti- 
tuency which includes Hindus Parsis, Sikhs, Jains, 
etc , again out of these 13, 2 are reserved for repre- 
sentatives of the Scheduled Castes These reservations 
are made on the ground of safeguarding the_position 
of minorities and certain special interests which 
require protection Though the assignment of seats 
on a communal basis, so as to guarantee some seats to 
the minorities, may not appear to be an ideal arrange- 
ment, it is, at present, absolutely necessary It is, 
however, remarkable that even m those provinces like 
the Punjab, Bengal, Sind and North-West Frontier 
where the Muha m madans are not a minority com- 
munity, seats have been reserved for them* The 
following tables set out the distribution of seats 
among the different communities and interests in the 
Federal Assembly and the Council of State 
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The Council of State 
Representatives of British India 
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3. THE METHOD OF REPRESENTATION 
states- b e- The representatives of the federated 
Native States are to he nominated 
nominees. by the Rulers of the States, the 

people of the States having no legal voice in their 
selection. There is no restriction of any kind imposed 
on the choice made by the rulers; there is no provi- 
sion made even for consultation with the people, 
before such representatives are nominated. 


tattveIPc^’ 11116 representatives of the Chief 
c Hny QO Minfl. Commissioners’ provinces are to be 
provinces. returned in a manner which may 

be prescribed,’ except in the case of Coo rg where, the 
seat assigned in the Federal Assembly to 1 that pro- 
vince is to be filled by a peirson elected by the mem- 
bers of the Legislative Council of that province. 


representa- The seats assigned to Governors’ 
ttves or _ . , , , _ 

governors’ provinces are to be filled by elec- 

provinces. fion, there being no nominations, 

except with regard to six seats in the Council of State. 
But while the elections to the Council of State will be 
direct, the members of the Federal Assembly will'be 
indirectly elected. Indirect Election simply means 
"Election by the Elected.” Thus, while, the members 
of the Council of State will be returned directly by 
the voters in the different constituencies, those of the 
Federal Assembly will be elected by the members of 
the Provincial Assemblies, who are themselves elected 
by the voters. 
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commvmal Moreover, the elections to both 

electorate chambers will be on the basis of 

communal electorates Thus, the Muhammadan or 
Sikh seats assigned to a province m the Council of 
State will be filled by election m which only the 
Muhammadan or Sikh voters of that province, as the 
case may be, can exercise the nght of vote, and 
Muhammadan or Sikh seats assigned to a province in 
the Federal. Assembly wih be filed by election in which 
only the Muhammadan or Sikh members of the Legis- 
lative Assembly of that province can take part 

muTiEsENTA-S xn the case of the representatives of 
sc hedu led the Scheduled Castes, the method of 

separate electorates, though originally conceded by 
the Communal Award* was modified in accordance 
with the provisions of the Poona Pact, and the method 
finally adopted is a vta media between separate and 
pmt electorates There are to be two elections — one 
primary and the other secondary At the primary 
election only those members of the Scheduled Castes 
who were successful candidates m the Primary Elec- 
tion to the Legislative Assembly of the province shall 


’The Communal Award Is the Award given la 1932 dt the late 
Mr Ramsay MacDonald the then Prime Minister of Great Britain 
During the session of the Second Round Table Conference In London 
aome of the members representing the different communities of India 
approached the Prime Minister to decide the question of distribution 
■ot seats and the method of representation In the legislature among 
the different Communities The Award given In accordance with the 
request waa adopted by the Government of India Act 1935 and could 
he altered only with the mutual consent of the communities con 
<eraed 

The Communal Award recommended "eparate electorates for all 
important Communities as also for the Scheduled Castes The Hindu 
community disapproved of separate electorates for the Scheduled 
castes and accordingly a pact was made at Poona between Mahatma 
canaw representing the caste Hindus and Dr Ambedkar representing 
e jL C&stes ’ „ “feeing td » form of election which was i 
comproratu; between Separate vzA I<toh Electorates This pact Is 
JccortaiSi Pact . The Communal Award was modified In 

accordance with the provisions of the Poona Pact 
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exercise the right of vote and elect four candidates 
for every seat to be filled.* At the secondary or final 
election, only these four would be entitled to stand 
for election but the right to vote will be exercised 
by all the members of the Legislative Assembly who 
occupy the General seats. 

electoral in view of the small number of seats 

small croups. Jn the provincial legislatures assign- 
ed to women, Anglo-Indians, Euro- 
peans and Indian Christians, the representatives of 
these classes in the Federal Assembly are to be elected 
not by the members of each Provincial Legislative 
Assembly belonging to that class but, by electoral 
colleges consisting of the members of all Provincial 
Legislative Assemblies belonging to that class. Thus, 
a seat assigned to women of a province is to be filled 
by an electoral college consisting of all women mem- 
bers of provincial Legislative Assemblies. 


4. TENURE 


The term of the Federal Assembly 
is to be five yearn as compared to 
three which was the period prescribed for the Central 
Legislative Assembly by the Act of 1919. At the expi- 
ration of that period of five years, the Assembly wifi 
be automatically dissolved. The Governor-General, 
however, has the power to dissolve it earlier. He can 
also prorogue any session of the Assembly; he has no 
power- to extend its life beyond the period of five years. 

or* state 011. The Council of State is to be a per- 

manent body not subject to dissolu- 
tion, either at the end of any fixed period or by the 
Governor-General. Instead, one third of the members 
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are to retire every third year tjyrotation, thus bring- 
ing about a complete change in nine years.* The Gover- 
nor-General can prorogue any sessions of the House 


5 GENERAL REMARKS 

The prominent characteristics of the composition 
of the proposed Federal Legislature may now be sum- 
med up 


no equality or j n the first place, the proposed 
ctatcs ik thu Legislature, ]it e all Federal legisla- 
cHAiiBER. tures, will be bicameral , but whereas 

in other Federation e g the United States of America, 
Australia and Switzerland, the federal units are given 
equality of status and representation in the Upper 
Chamber, that has not been possible m India The 
units are of such varying size and importance that any 
attempt at establishing such equality would only invite 
ridicule and make the whole scheme appear fantastic 


Secondly, the number of seats 
assigned to the Native States, parti- 
cularly m the Council of State 
appears to be excessive, this has given rise to a sus~ 
picion that the States are being used as a lever to prop 
up the conserv alive elements in the country But, this 
will prove to be a real grievance only if all the States 
accede to the Federation so that the maximum num- 
ber of seats allotted to them are filled up 

constitution of the Council of State one- third 
law ftJSSKS*, 0 ** 1 , chalea 8baJ1 *■« chosen to nerve for three years 
Sctctt tWM 1 Tear4 P3 «ie-tbird for nine years thereafter 

rLfl*!?,- 7?. Persons shall be chosen to fill for nine years the 
JSSKl. **®««*r of the ail nominated mem 
constitution of the Council of State two of thO 

2s~ * •»" <« a m 
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election less Thirdly, the extension of the tenure 
:■ of the Assembly to five years is, on 

the whole, a retrograde step as it will tend to lessen 
the responsibility of the legislators to their consti- 
tuencies. The more frequent the elections, the greater 
is the opportunity given to the electorate to establish 
contact with its members; and even allowing for 
administrative inconvenience of too frequent elections, 
five years’ period would be a little too long in the case 
of India. Moreover, the Council of State has been 
made a permanent body not subject to dissolution; 
this is highly objectionable as it might keep the body 
immune from all popular influences. 

rulers 113 ° T Fourthly, nominations to the Legisla- 
1 1 ' ture by the Governor-General have, 

except for six seats in the Council of State, been 
abandoned. This is a very welcome step, but since the 
representatives of the federated Native States will be 
the nominees of the rulers, a new conservative ele- 
ment, representing not the people of the States but 
the rulers thereof, will take the place of the present 
members nominated by the Governor-General. The 
difference between the two may turn out to be of the 
celebrated order of Tweedledum and Tweedledee. 


electorates Fi f thh J, Communal Electorates are 
to continue to be the basis of elec- 
tion to the Federal Legislature. This will only perpe- 
tuate and strengthen communal disharmony and there- 
by prevent the formation of any political parties, as 
distinguished from mere communal factions. It is well- 
known that Parliamentary Government can never 
function smoothly in the absence of well-organised 
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political parties. Moreover, the principle of Separate 
Electorates, far from being gradually restricted, is 
being extended to sections which have opposed it' That 
women should get separate electorates mspite of their 
united opposition to them, appears very strange * 

nmiKrr And lastly, indirect elections to the 

election's. Federal Legislative Assembly will 

considerably diminis h the influence of the people over 
the legislators. The Joint Parliamentary Committee, 
1934, themselves admitted that “a close and intimate 
contact between a representative and his constituency 
is of the essence of representative government, so that 
the former may be conscious of a genuine responsibi- 
lity to those whom he represents, and the latter that 
they are able to influence his actions and in case of 
need call him to account.” (Italics mme) But the Com- 
mittee felt constrained, in view of certain practical 
considerations, to recommend the system of indirect 
elections as proposed by the Simon Commission. Direct 
elections would, according to them, be unmanageable 
m view of the large constituencies covering widely 
separated areas* The extension of franchise accom- 
panying the introduction of the new constitution would 
make direct elections administratively difficult, and the 
problem would assume more serious proportions as the 
nght to vote was extended farther with the lapse of 
tune. The difficulties involved are summed up in the 
following passage — iTYherea single constituency may 
be more than twice as large m area as the whole of 
Wales, a candidate for election could not m any event 
commend or even present his views to the whole body 
of e-eetots., mesas rummamca’uon were 

• rcr erittctaa cf OicscKal Eectocues CL*? m, j-p. rr-Q 
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not, as in India, difficult and often non-existent, and 
quite apart from obstacles presented by differences in 
language and a widespread illiteracy; nor could a 
member after election hope to guide or inform opinion 
in his constituency."* 

an altekna- While recognising these difficulties, 
TIVE ‘ it must be said that there is one' 

way in which the problem could be solved without 
surrendering the principle of direct election. This can 
be done by increasing the number of members of the 
Federal Assembly, thereby reducing the size of the 
constituencies. Too large an increase in membership 
would, no doubt, detract from the efficiency of the. 
Assembly as a deliberative body, but the present pres- 
cribed number of 375 could easily be increased to about 
six hundred, considering that even the United King- 
dom with less than one-eighth of the total population 
of India has 615 members in the House of Commons. ■ 


conclusion It is possible that when the fran- 
chise is ultimately extended to all 
adults, the constituencies may become too large and 
populous to be handled conveniently, but there does 
not appear to be any intention on the part of British 
Parliament to introduce such an extension in the near 
future, and hence, there is no reason for the imme- 
diate adoption of indirect elections. 


n. Procedure in the Federal Legislature 
1- SUMMONS, MEETING AND PROVOCATION 
general?|" The Governor-General may, acting 

powers. in his discretion, summon either 

Chamber to meet at such time and place as he thinks 

•J. P.C. Report. Vo! I. p. JO# 



THE FEDERAL. LEGISLATURE 


149 


fit It is, however, obligatory on him to summon the 
Federal Legislature to meet at least once every year, 
so that twelve months shall not intervene between 
the last sitting in one session and the first sitting 
in the next session The Governor-General may, 
acting in his discretion prorogue either Chamber or 
dissolve the Federal Assembly, the Council of State, 
being a permanent body is not subject to dissolution 

2 OFFICERS OF CHAMBERS 

appointment The Federal Assembly will have a 

SALARY AND « , , , , 

removal Speaker and, in his absence, a 

Deputy Speaker to preside over its 
meetings Similarly, the Council of State will have a 
President and ^ Deputy President They shall all be 
chosen by the respective Chambers from among their 
own members Thus for the first time the Council 
of State will have an elected President They are 
entitled to such salaries as may be fixed by Act of 
the Federal Legislature Any of them may be remov- 
ed by a resolution of the Chamber passed by a 
majority of all the then members of the Chamber, 
provided that at least fourteen days’ notice has been 
given of the intention to move the resolution 

mwu '™ The Speaker, or the President, or a 
person acting as such, has no vote 
in the first instance but has a casting vote in case of 
equality of votes on any issue before the House No 
officer or other member acting, as such shall be subject 
to the jurisdiction of any Court in respect of the 
exercise by him of the powers of regulating procedure 
or conduct of business or for maint ainin g order * 

• For functions and powers of these officers see 


Chapter nr p 60 



150 


HOW INDIA IS GOVERNED 


3. OATH. 

Members of either Chamber must, before taking 
their seats, make an oath of allegiance or a solemn 
affirmation of their loyalty to His Majesty the King 
Emperor of India, his heirs and successors. 

4. QUORUM. 

The minimum number of members required for 
the carrying on of business, in either Chamber, is fixed 
at one-sixth of the total number of members of the 
Chamber. In the absence of this requisite number it 
is the duty of the Speaker or the President, as the 
case may be, to adjourn the Chamber or to suspend 
the meeting until there is a quorum. 

5. DISQUALIFICATIONS. 

A person is disqualified for being chosen as a 
member of the Federal Legislature if: — 

(1) he holds office of profit under the Crown in 
India, other than an office declared by Act of the 
Federal Lgislature not to disqualify its holder; or 

(2) he is of unsound mind and stands so 
declared by a competent Court; or 

(3) he is an undischarged insolvent; or 

(4) he has been convicted and found guilty of 
corrupt or illegal practices in elections; or 

(5) he has been convicted of any other offence 
and sentenced to transportation or to imprisonment 
for not less than two yeara, unless a period of five 
years, or such less period as the Governor-General 
acting in his discretion may allow in any particular 
case, has elapsed since his release; or 

(6) as a candidate or the agent of a candidate 
for a seat in any legislature, he has failed to lodge 
a return of election expenses within the prescribed 
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time, unless five years have elapsed, or the Governor- 
General acting m his discretion has removed the dis- 
qualification or 

(7) he is serving a sentence of transportation 
or of imprisonment for a criminal offence 

If any of the above disqualifications is incurred 
by a person after his election, he ceases to be the 
member of the Legislature 


MEMBERSHIP OF 
TWO CHAMBERS 


No person can be a member of both 
Chambers of the Federal Legisla- 


ture The Governor General, exercising his indivi- 
dual judgment, shall make rules for depriving a 
person who is chosen a member of both Chambers, of 
his seat m one Chamber or the other 


long absence if f or six ty days a member of 
either Chamber is, without per- 
mission of the Chamber, absent from all its meetings, 
the Chamber may declare his seat vacant 


PENALTY FOR 
SITTING WHEN 
NOT ENTITLED 


If a person sits or votes as a 
member of either Chamber when 


he is not qualified, or is disqualified, 
for membership he shall be liable in respect of leach 
day on which he sits or votes to a penalty of five 
hundred rupees 


6 SALARIES AND ALLOWANCES Op MEMBERS 

Members of the Federal Legislature will be en- 
titled to receive such salaries and allowances as may 
time to time be determined by Act of the Fe- 
deral Legislature 
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7. PRI VILE GES OF MEMBERS 

free dom of Subject to the provisions of the 
51 ETCIL Government of India Act, 1935, 

and to rules and standing orders regulating the pro- 
cednre of the Federal Legislature, the members shall 
have freedom of speech in the legislature, and Trill 
not be liable to any proceedings in any Court in 
respect of anything said or vote given in the legisla- 
ture or a Committee thereof. No person is liable in 
respect of any publication, authorised by. either 
Chamber of the legislature of any report, paper, vote 
or proceedings. 

restrictions on The following restrictions on the 
speech?* OT freedom of speech are laid down 
in the Act of 1935. 

1. No discussion shall take place in the Federal 
Legislature with respect to the conduct of any judge 
of the Federal Court or of a High Court or of a pro- 
vince or of a Federated State, in the discharge of his 
duties. 

2. If the Governor- General, acting in his discre- 
tion. certifies that the discussion of a Bill or a clause 
or amendment, introduced or proposed to be moved, 
would affect the discharge of his special responsibi- 
lity for the prevention of any grave menace to the 
peace and tranquillity; of India or any part thereof, 
he can direct that no proceedings shall be taken in 
relation to that Bill, clause or amendment, as the 
case may be. 

The other restrictions are such as may be con- 
tained in the rules of procedure of the Chambers. 
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8 KPDE3 OF PROCEDURE 

governor Each. Chamber is to make rules for 

powers* S regulating its procedure and con- 

duct of business, but, the Governor- 
General acting in his discretion, after consultation 
with the President or the Speaker, as the case may 
be, is to make rules for the following purposes — 

(a) for regulating the procedure in relation to 
any matter which affects the discharge of his func 
tions with respect to which he is required to act m 
his discretion or to exercise his individual judgment, 

(b) for securing the timely completion of finan 
cial business, 

(c) for prohibiting the discussion of, or the 
asking of questions on, any matter connected with 
any State, other than a matter with respect to which 
the Federal Legislature has power to make laws for 
that State, 

(d) for prohibiting, save with the consent of 
■the Governor-General m his discretion, the discussion 
of or the asking of questions on, any matters con- 
nected with — 

fi) relations between His Majesty, or the 
Governor General and any foreign State or 
province, or 

(u) the tnbal areas, or (in) the administration 
of any excluded area, or 

(iv) any action taken in his discretion by the 
Governor-General in relation to the affairs 
of a province, or 
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(v) the personal conduct of the Ruler of any 
Indian State or of a member of the ruling 
family thereof. 

language AU proceedings in the Federal 

to be used. Legislature shall be conducted in 

the English language, but the rules of procedure 
shall provide for enabling persons unacquainted, or 
not sufficiently acquainted, with the English langu- 
age to use another language. 

The validity of any proceedings in the Federal 
Legislature shah not be called in question on the 
ground of any alleged irregularity of procedure. 

0. BIGHT OF GOVERNOR-GENERAL TO ADDRESS 
AND SEND MESSAGES TO CHAMBERS 
The Governor-General may, acting in his discre- 
tion, address either Chamber of the Federal Legis- 
lature or both Chambers assembled together; and 
may, for that purpose, require the attendance of 
members. He may also send messages to either 
Chamber, and a Chamber to whom any such message 
is sent shall, with all convenient dispatch, consider 
any matter which they are required by the message 
to take into consideration. 

10. RIGHTS OF MINISTERS. COUNSELLORS AND 
ADVOCATE-GENERAL AS RESPECTS CHAMBERS 
Every Minister, every Counsellor and the Advo- 
tate- General shall have the right to speak in, and 
otherwise take part in the proceedings of, either 
Chamber, any joint sitting or any c ommi ttee of the 
legislature of which he may be named a member. 



THE FEDERAL LEGISLATURE 


155 


They are entitled to vote only in that Chamber of 
which they are regular members 

^1n. Functions and Powers of the 
Federal Legislature 

The functions and powers of the proposed 
Federal Legislature are laid down in the Government 
of India Act, 1935 If the legislature exceeds the 
limits set by the Act, the Federal Court is compe- 
tent to declare such acts as ultra v ires The powers 
of the legislature may be classified under three head- 
ings —Legislative Powers, Financial Powers, and 
Control of the Executive 

A. Legislative Powers. 

I* SCOPE OF LEGISLATION 

versus jn accordance with Federal pnn- 
state ciples, the scope of Federal Legis- 

lecislation tion mcludmg the right to levy 
taxation, is set out so as to be clearly distinguished 
from the scope of Provincial (and State) legislation 
and taxation The distribution of powers between 
the Federation on the one hand, and the provinces 
and federated States on the other, has been discussed 
fully m Chapter IV. Here we may only note down 
that the Federal Legislature will, according to that 
distribution, be competent to pass laws applicable to 
RwJasfc. *Ctx^ ieferatei States on matters 

mentioned below. 



156 HOW INDIA IS GOVERNED 

in British With regard to British Ind&> A* 

1NDtA - Federal Legislature can legislate on 

' -fa) all matters included in the Federal 
lative List; 

Ub) on all matters included in the Cc )ncur " 
rent Legislative List; the provincial legislatures 
also competent to pass laws on such matters P u * m 
/Case a Federal law conflicts with a Provincial kw 
as respects a matter included in the Conci irreB ^ 
Legislative list, the Federal law prevails, and the 
provincial law is null and void to the extent to which 
it is repugnant to the Federal law. But when £ con * 
flicting provincial law, having been reserved fd r tbe 
signification of His Majesty, or assent of the Clover- 
nor-General it prevails over the Federal law in 
particular province; 

v-<c) on matters included in the Provincial Legis- 
lative List for the Chief Commissioners’ provi^ ces > 

*<d) °n matters included in the Provincial 
Legislative List, for Governors’ provinces under two 
special circumstances: — 

w(i) if authorised by resolutions passed by 
Chambers of two or more provinces pray' 
ing for such legislation and then subject 
amendments in those provinces; 

«4ii) if the Governor-General so authorises the 
Federal Legislature by issuing a procla- 
mation of Emergency and then subject to the 
previous sanction of the Governor-General 
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in federated With regard to the federated 
NATIVE states Natlve states, the scope of federal 
legislation is governed by the terms of the Instru- 
ments of Accession signed by the rulers of the differ- 
ent States There may not, therefore, be any uni- 
formity in this matter Whether a particular Federal 
law applies to a federated State will depend upon the 
terms of the Instrument of Accession of that State. 

This scope is, however, subject to three main 
limitations 

its character Firstly, the Indian Legislatures. 
eign LAW MAKING being non-sovereign law-making 
B0DY bodies cannot affect the power of 

British Parliament to legislate -for British India or 
any part thereof, nor can the Federal, or thfe Pro- 
vincial, Legislature make any law affecting the Sove- 
reign or the Royal Family, or the succession to the 
Crown, or the sovereignty, dominion or suzerainty of 
the Crown m any part of India, or the laws of British 
nationality, or the Army Act, the Air Force Act, or 
the Naval Discipline Act, or the law of Prize or Prize 
Courts, or, unless expressly permitted, to make any 
laws amending the Government of India Act, 1935, 
or any Order-in Council made thereunder 

Thus the Indian Legislatures have clearly sub- 
ordinate law-making powers derived from the British 
Parliament whose legal supremacy remains inviolate* 
and intact They have no constituent powers and. 
cannot, therefore, alter the constitution of India 
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provisions "with Secondly, the following provisions 
SSnSioN. with respect to prevention of dis- 
crimination further limit the scope 
of Federal as well as Provincial Legislation : — 

1. British subjects domiciled in the United King- 
dom c ann ot be denied the right of entry into British 
India nor could any disability be imposed od them 
in regard to travel, residence, the holding or disposal 
of property, the holding of 'public office or the carry- 
ing of any occupation, trade of profession, in British 
India. 

2. British subjects domiciled in the United King- 
dom, or Burma, and Companies incorporated under 
the laws of the United Kingdom, or Burma, cannot he 
subjected to heavier taxation than if they had been 
domiciled in British India, or incorporated under the 
laws of British India. 

3. No ship, or aircraft registered in the United 
K ingdom shall be subjected to any treatment which 
is discriminatory in favour of ships or aircraft regis- 
tered in British' India. 

4. Companies incorporated under the laws of the 
United Kingdom and carrying on business in India 
shall be eligible for any grant or subsidy to the same 
extent as is payable to companies incorporated under 
the laws of British India. 

5. Professional and technical qualifications for 
the practising of any occupation, or for carrying on 
any trade, or for holding any office, shall not be so 
prescribed by any legislature so as to exclude those 
holding diplomas from the United Kingdom, except 
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with the previous sanction of the Governor General 
in the case of the Federal Legislature, or of the 
Governor m the case of the Provincial Legislature 
The Governor General and the Governors shall not 
give such sanction unless they are satisfied that per- 
sons who already hold such diplomas would not he 
adversely affected. 


These provisions with respect to 
discrimination hold good only so 
long as corresponding discriminatory treatment is not 
shown in the United Kingdom against Indians or 
Indian Companies. Moreover, these provisions may 
be suspended if after the establishment of the Fede- 
ration a convention is made between His Majesty's 
Government and the Federal Government ensuring 
similarity of treatment to each other's nationals and 
Companies 


reciprocity The main reason for the inclusion of 
these provisions was the fear, on 
the part of Britain, that the British nationals and 
Companies may not receive a fair treatment at the 
hands of Indian legislators An ostensible justification 
for the provisions is that they are based on the 
principle of ‘'reciprocity ” But “the number of Indians 
residing in the United Kingdom and the number of 
Indian Companies domg business there is so negligible 
compared to the huge British vested interests in India, 
whether m the Services or in the capital invested in 
trade or shipping with India and in industries and 
plantations in India, that reciprocity in such condi- 
tions is at best a painful joke ”* 


Chlntamanl and Mssanl India a Constitution at Wort, V £2. 
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governor- And thirdly there is a general 

yowerto stop power vested in the Govemor- 

discussion. General by which he can stop pro- 

ceedings in the legislature with 
respect to any Bill, clause, or amendment, if he 
certifies that the discussion of such Bill, clause or 
amendment would affect the discharge of his special 
responsibility for the prevention of any grave menace 
to the peace or tranquillity of India, or any part 
thereof. 


nature of the Subject to the limitations set out 
limitations. above, the Federal Legislature has 

power to make laws for British India and the fede- 
rated Native States. The first limitation is a symbol 
of India's political subordination; the second limita- 
tion is calculated to tie thte hands of the legislature in 
matters of commercial policy and breathes an un- 
pleasant note of suspicion and the last is in the nature 
of a reserve power in the hands of the Governor- 
General to check the Introduction or passage of 
undesirable legislation. 

2. LEGISLATIVE PROCEDURE 

The following basic principles of legislative pro- 
cedure, to be followed in the Federal Legislature, are 
laid down by the Government of India Act, 1935. The 
details are to be filled by rules made under the Act 


PREVIOUS 
SANCTION OP THE 
COVERNOR- 
CENZRAL. 

vious sanction 
discretion: — 


The following kinds of Bills or 
amendments cannot be moved in the 
Federal Legislature without the prc- 
of the Governor-General in his 


Any Bills or amendments affecting 
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(a) any Act of Parliament extending to British 
India, or 

(b) any Governor-Generars or Governor’s Act 
or Ordinance issued by them in their dis- 
cretion, or 

(c) any matters m which the Governor-General 
is required to act in his discretion, or 

(d) any Act relating to any police force, or 

(e) the procedure for criminal proceedings in 
which European British subjects are con- 
cerned, or 

(f) the grant of relief from any federal tax on 
income in respect of income taxed or tax- 
able in the United Kingdom, or 

Subjecting 

(g) persons not resident in British India, or 
Companies not wholly working in British 
India, to greater taxation than persons 
resident in, and Companies wholly controlled 
and managed m, British India 


BROAD principles a Bill, other than a Financial Bill, 

OF PROCEDURE _ , , . 

may originate m either Chamber A 
Financial BUI must originate in the lower Chamber A 
Bill becomes an Act if it is passed by both Houses of 
the Legislature and is assented to by the Governor- 
General A Bill is deemed to have been passed by the 
two Chambers of the Legislature if it is agreed to by 
both Chambers, either without amendment, or with 
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euch amendments only as are agreed to by both 
Chambers. ' 

disagr eement if a Bill passed by one Chamber is 
SEE"" rejected by the other Chamber, or 

the Chambers have finally disagreed 
as to the amendments to be made in the Bill, or if 
more than six months elapse from the date of the 
reception of the Bill from the other Chamber without 
the Bill being presented to the Governor-General for 
his assent, the Governor-General, acting in his 
discretion, may call a joint sitting of the two Cham- 
bers. Such a joint sitting may be convened by the 
Governor-General even if there has been no rejection 
or final disagreement as to the Bill between the two 
Houses or even if the said period of six months has 
not elapsed, if it appears to him that the Bill relates 
to finance or to any matter which affects the discharge 
of his functions in which he is required to act in his 
discretion or to exercise his individual judgment, and 
that there is no reasonable prospect of the Bill being 
presented to him for his assent without undue delay. 
At such a joint sitting, the President of the Council 
of State takes the chair. If at the joint sitting the 
Bill is carried with such amendments as are agreed to 
by a majority of the total number of members of both 
Chambers present and voting, it shall be considered 
to have been passed by both Chambers. 

3. LEGISLATIVE POWERS OF THE GOVERNOR- 
GENERAL 

ATms. BiU is 5’“ sed ** 

Chambers, it is to be presented to 
the Governor-General who may, acting in liis discre- 
tion, do any of the following - 
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(1) he may assent in His Majesty’s name to 
Bill, in which case the Bill becomes an 
Act, or 

(2) he may wit hhold asse nt, in which case the 
Bill lapses, or 

(3) he may return the Bill to the Chambers with 
message requesting that they wil l reconsider 
the Bill, or some of its provisions, and will, 
m particular, consider the desirability of 
introducing any such amendments as he may 
recommend, in this case, the Chambers shall 
reconsider the Bill accordingly and present 
it a gam for the assent of the Governor- 

General, or 

(4) he ma y preserve the Bill for the signification 
of His Majesty’s pleasure thereon, such a Bill 
becomes an Act if within twelve -months 
ofits presentation to the Governor-General, 
the latter announces by public notification 
that His Majesty has assented thereto 


disallowance Any Act assented to by the Gover- 
nor-General may be disallowed by 
His Majesty within twelve months from the date of 
the Governor-General’s assent 


powers Tie ».yemor.General >s thus armed 
or checking with full powers to prevent the pas- 
legislation sage of any law which he considers 
undesirable without assigning any 
reason And an Act duly assented to by him may be 
set aside by His Majesty. The authority of the Cham- 
ber may, 'therefore, be rendered completely nugatory 
by frequent exercise of such powers 
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governor- The Governor-General can not only 

powers of veto undesirable legislation, but has 

necessary also been empowered to enact legis- 

Iation on his own authority without 
obtaining the necessary approval of the legislature. 
He may in the first place, issue Ordinances when the 
Federal Legislature is not in session; secondly, he may 
issue Ordinances at any time with respect to certain 
subjects; and thirdly, he may enact permanent laws 
in the shape of the Governor-General’s Acts. 

(a) ORDINANCE DURING THE RECESS OF THE 
LEGISLATURE 

time and manner if at any time when the Federal 
0F 1 " Legislature is not in session, the 

Governor-General considers it necessary to take im- 
mediate action, he may promulgate an Ordinance. He 
is expected to issue such an Ordinance on the advice 
of his Ministers, hut to that there are two exceptions. 

1. If the Ordinance relates to any subject which 
would have required his previous sanction if it had 
been embodied in a Bill, the Governor-General shall 
exercise his individual judgment. 

2. If he would have deemed it necessary to 
reserve a Bill containing the same provisions for the 
signification of His Majesty, he shall not issue it with- 
out instructions from His Majesty. 


duration. Such ^ Ordinance has the force of 

an Act of the Federal Legislature, 
and shall be laid before both Chambers of the Federal 



THE FEDERAL LEGISLATURE 


165 


Legislature It automatically ceases to operate at 
the expiration of six weeks from the reassembly of the 
Legislature, or even before the expiration of that 
period, if resolutions disapproving it are passed by 
both Chambers It may also be disallowed by His 
Majesty, or may be withdrawn by the Governor- 
General 

constitutional. This type of ordinance is merely in 
significance nature of an expedient to enable 

the Executive to secure an urgent piece of legislation 
when the legislature does not happen to be in session 
Since it is normally to be promulgated on the advice 
of the Ministers, and is of short and limited duration 
and is liable to be turned down by an adverse vote of 
the legislature, it cannot be regarded as derogatory to 
the powers of the legislature, except in a strictly 
technical sense 


<b) ORDINANCES ISSUED AT ANT TIME WITH 
RESPECT TO CERTAIN SUBJECTS 

This type of Ordinance is, however, more import- 
ant as it constitutes a definite breach in the legislatiw 
powers of the two Chambers It is of a different natupe 
and serves a different purpose from that of an Ordi- 
nance issued during the recess of the legislature 


ofTssS? manner h at an V time > (that is, even when 
the Federal Legislature may be 
in session) the Governor-General is satisfied that 
/or the discharge of any of his functions tn so far as 
he vs requtred to act tn his discretion or to exercise 
his individual judgment immediate action is necessary, 
he may tn his discretion promulgate an Ordinance 
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duration. Such an Ordinance has the same force 
as Act of the Federal Legislature and 
continues in operation for any period, not exceeding 
six months, that may be prescribed in the Ordinance. 
The Governor-General can, by issuing a subsequent 
Ordinance, extend the original ordinance for a further 
period, not exceeding six months. It may be disallow- 
ed by His Majesty or withdrawn at any time by the 
Governor-General. If it is an Ordinance extending a 
previous Ordinance for a further period, it is to be 
co mmuni cated to the Secretary’ of State and is to be 
laid before each House of Parliament. 

constitutional The Governor- General’s power to 
SIGNIFICANCE. . . .. 

issue such ordinances vitally affects 
the authority of the Federal Legislature. These Ordi- 
nances may be issued even when the Chambers are in 
session and without so much as consulting the 
Ministers or the legislature which cannot terminate 
them by passing adverse resolutions. Besides, these 
Ordinances are of a much longer duration than those 
issued during the recess of the legislature. It must, 
however, be noted that such Ordinances can be pro- 
mulgated only with regard to matters in which the 
Governor-General is required to act in his discretion, 
or to exercise his individual judgment. This would 
give the impression that the field of their operation 
would be narrow. But there are so many matters in 
which the Governor-General is required to so act, 
that this need not be any material limitation on his 
power. For example, the vague and general phraseo- 
logy of the Special Responsibilities of the Governor- 
General, in the discharge of which he is to exercise his 
individual judgment, would be enough to bring almost 
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any conceivable thing within the scope of these Ordi- 
nances Prevention of any grave menace to the peace 
and tranquillity of India, the safeguarding of the finan- 
cial stability and credit of the Federal Government and 
the safeguarding of the legitimate interests of 
minorities not to mention the others, would offer an 
almost unlimited scope for the exercise of this power 

The only legal restriction on the Governor-Gene- 
ral, in this respect is the necessity of communicating 
with his superiors, the Secretary of State and the 
British Parliament. That could not be regarded as 
adequate by the Chambers of the Federal Legislature 
and by those whom they represent. 

(C) GOVERNOR-GENERAL S ACTS 

The Governor-General can also enact permanent 
laws by pa. sing Governor-General’s Acts 

how if, a t an y time, that is, even when 
the Federal Legislature Is m session, 
it appears to the Governor-General that for the pur- 
pose of enabling him to discharge his functions tn so 
far as he ts required to act m his discretion or to 
exercise fits individual judgment , it is necessary to 
secure legislation, he may, tn fits discretion, by mes- 
sage to both Chambers, explain the circumstances 
necessitating such legislation and, either enact forth - 
wttfi a Governor General’s Act, or attach to his 
message the draft of the Bill which he may convert 
Into such Act after the expiration of one month, with 
such amendments as he may deem necessary Before 
doing so, he shall consider any address which may 
have been presented to turn. that tsMsassfatm by 
either Chamber within that period of one month 
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duration. A Governor-General’s Act shall have 

the same force and effect as an Act of the Federal 
Legislature. It is law not for any limited period, but 
•permanently. It may, however, be disallowed by His 
Majesty. Every Governor-General's Act shall be 
communicated forthwith to the Secretary of State and 
shall be laid by him before both houses of Parliament 
constitutional The power of the Governor-General 
to secure permanent legislation with 
a mere stroke of the pen without any consultation with 
the Ministers and, if he so desires, without any discus- 
sion in the legislature, even when it may be in session, 
is a remarkable feature of the new constitution. 

4. CONCLUSION 

general's Tbe whole P' cture of the legislative 

omnipotence powers of the Federal Legislature, 
as prescribed by the terms of the 
constitution, brings out the utter helplessness of the 
Chambers. Provisions regarding prevention of discri- 
mination, necessity of obtaining Governor-General’s 
previous sanction, thfe Governor-General’s right to 
stop any discussion, the Governor-General's powers of 
withholding assent to any Bill, or reserving it for the 
signification of His Majesty, or returning it to the 
Chambers for reconsideration — all these reduce the 
Chambers to a position of distinct subordination. On 
the other hand, the Governor-General by checking 
legislation in the above-mentioned ways, or by issuing 
Ordinances and enacting Acts may easily dominate the 
Federal Legislature in the sphere of law-making. 

B. Financial Powers. ’ J 

The powers of the Federal Legislature over 



169 


the federal legislature 

finance relate to the raising and spending of the re- 
venues of the Federation 
1 RAISING OF REVENUES 

FiNAisciAi. bibu The Federation can levy taxes, on 
matters included in the Federal 
Legislative List.* All proposals for the raising of 
revenues are embodied in the form of Financial Bills 
which cannot be introduced or moved except on_the 
recommendation of the Governor General Such Bills 
must originate in the Lower House and after having 
been passed b> that House are presented to the Upper 
Chamber The remaining procedure governing the 
passage of such Bills is the same as in the case of 
other Bills, the Governor General having the same 
powers as he has with regard to other Bills Since all 
financial^ proposals must secure the recommendation 
of the Governor-General, private members will have 
no initiative in the matter This is in accordance with 
the established practice of most of the parliamentary 
governments. 

2 CONTROL OVER EXPENDITURE 
financial.^ Ev ery j ear, the Gov ernor-General is 
stitehent to lay before both Houses of the 
Federal Legislature an Annual 
Financial Statement, popularly known as the Budget 
It is "a statement of the estimated receipts and ex- 
penditure of the Federation and is to -show separately 
(1) sums required to meet expenditure which is de- 
clared by the Government of India Act, 1935, to be 
charged on_the revenues of the Federation, and (2) 
sums required ~to m eet other - expenditure proposed to 
he, miukfc feutu iv tc veu uvs ifi 'fire T ehenfoon 

* p T ^, So ' lrc ” Federal Bereaues are discussed ia Chapter 
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ch4«3ho The following expenditure is dfi- 

exfenditure. clared to be charged on the revenues 
of the Federation 

(1) The salary and allowances of the Governor- 
General and other expenditure relating to his office. 

(2) Thfe salaries, allowances, etc., of the Federal 
Council of Ministers, Counsellors, the Advocate-Gene- 
ral, the Chief Co mmi ssioners, the Financial Adviser 
and his staff, and the Judges of the Federal Court. 

(3) Expenditure on Defence, External Affairs, 
Tribal Areas and Ecclesiastical Affairs." 

(4) Debt charges for which the Federation is 
liable. Including interest, sinking fund charges, etc. 

(5) The sums payable to His Majesty in respect 
of expenses Incurred in discharging the functions of 
the Crown in its relation with Indian States. 

(6) Any grants for purposes connected with the 
administration of ‘‘excluded areas" in a province. 

(7) Any Bums required to satisfy any judgment, 
decree or award of any Court or arbitral tribunal. 

(8) Any other expenditure declared by the Gov- 
ernment of India Act, 1935 or by any Act of the Fede- 
ral Legislature to be bo charged. 

An^ question whether any proposed expenditure 
falls within the class of expenditure charged on the 
revenues of the Federation is to be decided by the 
Governor-General in his discretion. 


discussion. The Budget, when presented in the 
f two Houses, may be discussed by them 
but only that part of it which is not declared charged 


'ProTldsJ »h»t the inn 
on ocdt«ta*tfcal attain «hall 
rxdurtre of tnutoa charrc*. 


“> charjrd In reaprct of erpendltuf* 
not exceod forty-two l&khj of 
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is to be submitted to them in the form of demands fpr 
grants to be voted upon by them. The charged expen- 
diture is entirely non-votable. Two heads of charged 
expenditure, namely, the salary and allowances of the 
Governor-General and other expenditure relating to 
his office, and the sums payable to His Majesty for ex- 
penses incurred in discharging the functions of the 
Crown in its relation with Indian States, may not 
even be discussed. 

DEiiAnns for Estimat es of expenditure, other than 
grants. charged, are to be submitted in the 

form of demands for grants to the Federal Assembly 
and thereafter to the Council of State. No demand for 
a grant can be made except on the recommendation of 
the Governor-General. Either Chamber has power to / 
assent or to refuse to assent to any demand, or to 
assent subject to a particular reduction in the amount 
demanded— -there being no power in their hands to 
increase any demand. If a demand is refused .by the 
Assembly, it is not to be presented to the Council of 
State unless the Governor-General so directs; and 
where the Assembly has reduced a grant, only the 
demand for such reduced grant is to be submitted to 
the Council of State. If the two Chambers differ- with 
respect to any demand, the Governor-General shall 
summon the two Chambers to meet in a joint sitting, 
and the decision of the majority of the members pre- 
sent and voting shall be the decision of the Chambers. 

If the Chambers have not assented to 

any demand for 'grant, or have assent- 
ed subject to a reduction in the amount, the Govemor- 
General my rwforesuch grants i f in h islminion the 
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refusal or reduction would affect the due discharge of 
any of his Special Responsibilities. 

supplementary The Governor-General may also cause 
to be laid before the two' Houses any 
supplementary statement of expendi- 
ture, if it becomes necessary in any financial yew; 
and the tame provisions which apply to the Anmal 
Financial Statement would apply to it. 

3. CONCLUSION 

impotence op The Federal Legislature will have no 
the legislature. in jtiative in raising revenues. Its 
power of control over expenditure will he confined 
only to expenditure which is not charged on the 
revenues of the Federation. Since the items declared 
charged would easily cover about three-fourths of 
the total expenditure, the scope of intervention by 
the Legislature is considerably restricted. More- 
over, the right to vote on demands for grants has 
been extended to the Council of State. This is not 
only not in conformity with practice in other 
democratic countries, where it is regarded as a special 
privilege of the lower or popular Chamber to control 
expenditure, but is actually a retrograde step even 
in the case of India, for, under the existing consti- 
tution, only the Legislative Assembly is competent to 
vote on demand for grants. But, most important of 
all, even when a demand has been refused or reduced 
by the Legislature, the Governor-General’s powers 
of restoration are complete. Special Responsibilities, 
as we have seen, are so generally worded that the 
Governor-General need not have any difficulty in 
restoring any grant 
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a serious It is not difficult to prophesy that the 
limitation extremely restricted power of the 
.Legislature over expenditure may well prove to be, m 
practice, the most serious limitation in ensuring a pro- 
gressive administration and m securing the responsi- 
bility of the Executive to the Legislature 

C. The Relation of the Federal Executive to the 
Federal Legislature 

We now come to the control which the Federal 
Legislature would exercise over the Federal Executive. 
the reserved The Executive authority of the 
11 u Federation is to be exercised by .the 

Governor-General partly in his dis- 
cretion, partly on the advice of his Council of Ministers 
and partly in his individual judgment Whenever the 
Govemor-Generaracts in his discretion or exercises 
his individual judgment, he is responsible only to the 
Secretary of State and through him to the British 
Parliament, the Federal Legislature having absolutely 
no means of control over him. The only part of ad- 
ministration in which the Legislature can possibly 
have a determining voice is the sphere in which the 
Governor-General acts on the advice, of his Council of 
Mini sters Thus a very large field is at once removed 
from (He' possibility of control by the Legislature 
Departments of Defence, External Affairs, Ecclesiasti- 
cs Affairs, and Tribal Areas will be administered by 
the Governor-General m his discretion, similarly, 
there are a number of other functions too numerous to 
Govemor-Genefal is required to 

act in his discretion 
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Then again there are matters in whi«h 
the Governor-General is to exercise 
his individual judgment;, these again 
are too numerous to mention but the 
most important and far-reaching among these are the 
Special Responsibilities with which the Governor- 
General has been charged The wording of these 
Special Responsibilities is so vague and elastic that the 
Governor-General may well reduce the status of the 
Ministers to that of mere advisers, but about that it is 
difficult to dogmatise, as all would depend upon the 
growth of healthy conventions. W'e Bhould, however, 
notice that there is nothing in the letter of the consti- 
tution to compel an unwilling Governor-General to 
accept Ministerial advice even in the ‘Transferred'’ 
half of the Federal Government. 

177 L ‘ Zj ., T1IE Acting on the assumption that a 

responsible to certain sphere of administration 
Tim legislature ? would be normally under the con- 
trol of the Ministers, the next 
question would be: how far will the Ministers them- 
selves be responsible to the legislature? The Ministers 
are appointed by the Govemor^General, and hold 
office during his pleasure; he distributes work 
among them, presides over their meetings and 
makes rules for the more convenient transaction of 
the business of government. Legally, there is 
nothing to show that the Ministers would be respon- 
— do to the legislature, except in so far as their salaries 
axe fixed by Act of the Federal Legislature. It may 
at once be admitted that “Ministerial responsibility is 
not itself a form of government which can be created 
or prevented at will by the clauses of a Statute, so 
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much as a state of relationships which tenfls to grow 
up in certain circumstances and under certain forms 
of government. It follows that a Constitution Act 
cannot legislate against ministerial responsibility at 
the Centre, if its other provisions, or the facts of the 
case, are such as to encourage the development of such 
responsibility”* Hence, the absence of any direct 
legal provision for ministerial responsibility to the 
legislature may not be considered serious t But, at the 
same time, it must be noted that there is nothing in 
the Constitution which would give to the Legislature 
even indirect control over the executive The principle 
of ministerial responsibility may not be capable of 
being embodied m a Statute, but in every parliament- 
ary country, the responsibility of the executive to the 
legislature is Becurcd by several indirect means For 
example, the legislature can refuse to pass any laws 
required by the executive or, can msiet on passing 
certain laws inconvenient to the executive, it can re- 
fuse, or reduce the amounts of, certain demands for 
.grants, thereby making it impossible for the executive 
to carry on, it can reduce the salaries of Ministers 
or carry a vote of no-confidence against the Ministry 
As a rule, it is not necessary for the legislature in 
•democratic countries to express itself so emphatically 
against the executive, the latter takes the slightest 
hint of disapproval of the legislature and feels called 
upon to resign In India, the Governor-General is 
Armed with __f ull powers to check any undesirable 


c Report Vol I p 23 

nions |n'ca n r i ri 1 1» ir ^. t l t>rl * lb .. e .Government exists la all four Uotnl 
Australis aSdsimV en '! rtly upon Constitutional Conventions In 



176 


HOW INDIA IS GOVERNED 


legislation or to secure the passage of laws not sane- 
tioned by the legislature; he can restore any grants 
refused, or reduced, by the Chambers, thereby 
enabling the Ministers to carry on. The salary of a 
Minister cannot be varied during his term of office 
and whether ,t^e legislature will be able to develop the 
convention of securing the dismissal of Ministers by 
carrying a vote of censure against them remains to 
be seen. 

analogy or the in the provinces, where powers cor- 
i responding to those given to the 

Governor-General have been given to the Governor, 
the Ministers have been completely responsible to the 
legislature. It may, therefore, appear that a jimilar 
practice would grow at the Centre. There are, how- 
ever, two additional considerations, in the case of the 
Federal Government which may change the entire 
position. There is, firstly, the necessity of_promoting 
harmonious relations between the Counsellors and the 
Ministers, and if the experience of the working of 
dyarchy in the provinces is to be any guide in this 
connection, the Ministers may come to regard them- 
selves as mere advisers, and may learn to seek the 
support of an omnipotent Governor-General. Th'13 
tendency is likely to be strengthened by the . second 
consideration namely, the inclusion of “Representa- 
tives” of States in the Council of Ministers. These 
nominees of the Rulers are only likely to further 
weaken the position of the progressive element in the 
Council. It is not, therefore, unlikely, that Ministerial 
responsibility to the legislature may not take any firm 
root in the constitution, and the Governor-General 
may reduce the legislature to a mere debating society. 
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At the most, partial responsibility with safeguards 
may develop. 

In conclusion, the following admirable summary 
of the whole position, in this regard, may he given in 
the words of Prof. A. B. Keith, who says, “In the 
Federal Government also the semblance of responsible 
government is presented. But the reality is lacking, 
for the powers in defence and external affairs neces- 
sarily, as matters stand, given to the Governor-Gene- 
ral limit vitally the scope of ministerial activity, and 
the measure of representation given to the rulers of 
Indian States negatives any possibility of even the 
beginnings of democratic control. It will be a matter 
of the utmost interest to watch the development of a 
form of government so unique; certainly, if it operates 
successfully, the highest credit will be due to the poli- 
tical capacity of Indian leaders, who have infinitely 
more serious difficulties to face than had the colonial 
statesmen who evolved the system of self-government 
which has now culminated in Dominion Status.”* 
(Italics mine.) 

IV. Failure of Federal Constitutional Machinery 

at any time the Governor-General 
is satisfied that a situation^ has 
arisen. in which the government of the Federation 
cannot be carried on in accordance with the provisions 
of the Government of India Act, 1935, he may, acting 
in his discretion, issue a Proclamation and thereby 
declare that his functions shall, to such extent as may 
be specified in the Proclamation, be exercised by him 
in his discretion and assume to himself aft or any of 

•A. B Keith A Constitutional History of India, Preface 
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the -potters of any Federal body or authority except 
those of the Federal Court. 

duration. ' Such a Proclamation shall bejxmi; 
municated forthwith to the Secretary of- State and 
shall be laid by him before both Houses of Parlia- 
ment. Such a Proclamation may _be_ revoked _or 
varied by a subsequent Proclamation and shall cease 
to operate at the expiration of six months; but the 
two Houses of British Parliament can, by passing re- 
solutions approving the continuance in force of such 
Proclamation, extend its life, by a period of twelve 
mon ths at a time, to a maximum period of three years. 
After that, the Proclamation shall cease to have effect 
and the Government of the Federation shall be carried 
on in accordance with the other provisions of the 
Government of India Act, 1935, subject to any amend- 
ments made by Parliament. The language of the Act 
would give the impression that such a Proclamation 
might be in force for a little less than three years, 
and then if it is withdrawn for some time, it may 
again be in force for another lease of three years, and 
so on. 


SW ^ 1116 Governor-General assumes to 
period. himself any powers of the Federal 

Legislature, any laws made by him shall, subject to 
the terms thereof, continue to have effect until two 
years have elapsed from the date on which the Procla- 
mation ceases to have effect, unless sooner repealed or 
re-enacted by Act of the Federal Legislature. 


in his diacretiort is the sole judge of 
the emergency necessitating the suspensions a 
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the entire constitutional machinery and of the extent 
of the powers he may assume to himself He can 
continue m the exercise o£ such powers, with the 
periodical approval of British Parliament, for not 
more than three years It would place the Governor- 
General m a position of supreme control over the 
entire legislative and administrative machinery, un- 
fettered by any constitutional trammels 



CHAPTER VH. 


A CRETIQAL ESTIMATE OF THE ALL-INDIA 
FEDERATION 

The All-India Federation, as proposed to be 
established under the Government of India Act, 1935, 
has been analysed and discussed in the foregoing 
pages. It now remains to look at the plan as a Whole, 
and bring out its salient features. 

Timp: basic The basic principles of a federation, 
jSeral^° F namely, rigid distribution of powers, 
supremacy of a written and rigid 
constitution and the establishment of an impartial 
tribunal are all in the main found in the proposed 
All-India Federation. But, there are several unique 
features of the scheme, which deserve consideration. 
not a voluntary 2 . Federations are, as a rule, formed 
dent states voluntarily by independent or auto- 
nomous States desirous of coming 
together for certain common purposes. In this case, 
there are no “independent” States, nor is the act of 
federation “voluntary." The different- provinces in 
British India have all along remained subject to the 
control of the Government of India which in turn is 
responsible to the Crown through the Secretary of 
State and the British Parliament; they have not been 
given any option to join the Federation; it is com- 
pulsory for them to do co. The Indian Native States, 
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though given the option to accede to the Federation, 
cann ot be regarded as independent, as they are subject 
to the rights of Paramountcy vested m the Crown 
and exercised on his behalf by the Viceroy So in a 
sense, British India and the Native States are already 
under the common political subjection of the British 
and important matters bke Defence, External Affairs 
etc, are already regulated by a common authority, 
namely, the Government of India Moreover, the 
scheme of Federation has not been framed by the 
units themselves, on the contrary, their people have 
had no effective voice in the framing up of its terms 
iwhich have all been worked out by the British Par- 
liament, There is, therefore, a strong feeling that 
Federation is being “thrust” on us and India is being 
denied the nght of self-determination “Sovereignty 
of the People” which is the basis of the Federal 
Constitution of the United States of America has, in 
India, given place to the Supremacy of British 
Parliament. 


2 The All-India Federation would 

BREAKING- UP , 

be an instance of a Unitary State 
converted into a Federal one, so far at least '“as 
British India is concerned Whereas m the case of 
other federations, separate States come together "and 
federation serves as a process of uniting them* or 
bringing them closer, in case of British India it will 
be a process of breaking up, as the provinces have had 
to be reconstituted as autonomous units with powers 

smews. & 
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over a certain defined sphere guaranteed by the 
constitution. This is likely to foster centrifuga l 
tendencies and put a premium on provincial and local 
loyalties, thereby endangering the national solidarity 
of the country. 

disparate 3. The units forming the Federation 

federal units. are no j. well-defined cultural groups 
with definite affinities of language and tradition but 
are the product of accidents of military conquest and 
administrative convenience. The units also differ in 
size_and population in a degree which is unprece- 
dented. In fact, this has led to the surrender of a 
normal feature of the composition of the Federal 
Legislature, namely, the equality of status and repre- 
sentation in the Upper Chamber. 


4. There is _no provision for a com- 
mon citizenship for the people of 
British India and those of the Federated States. The 
former are subjects of His Majesty while the latter 
are subjects of their respective rulers of States; their 
basic civic rights are ''not, therefore, the same. The 
subjects of several Native States do not in practice 
enjoy even the minimum civic rights and privileges 
which are considered indispensable in every civilised 
State in modern times; they are still entirely at the 
mercy of their rulers many of whom still stick to 
some form of ‘personal* government. 


S5S, 5 - raere is no uniformity in the 
federal scope of federal legislation appli- 

JNTERviamoN. cable to the different federal units. 
• . The powers of the Federation with 

regard to the different provinces will be the r«tth» but 
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the extent to which federal legislation will apply to 
Federated States will depend on the terms of the 
Instrument of Accession of each particular State 
Only m those matters which the Ruler has agreed to 
recognise as Federal subjects will it be possible for 
the Federal Legislature to legislate for that State 
Unless care is taken before-hand and a certain 
standard of uniformity is enforced by His Majesty, 
prior to the Instrument of Accession of a State the 
position may well be chaotic and bewildering, for a 
federal law applicable to the provinces may be appli- 
cable to some States but not to others 

nowm^orvEN to ® Contrary to the practice of other 
the governor federations where residuary powers 
general. are given either to the Federation or 

to the Provinces the present scheme 
gives the power to the GovemorGeneral to decide, 
in his discretion, whether a particular power, not 
mentioned in any of the three Legislative lasts, should 
belong to the Federation or to the Provinces Though 
it does not at present appear that this power of the 
Governor General will be of any great practical 
significance as care has been taken to include all 
possible subjects m one or the other list, the principle 
of giving residuary powers to the Governor General 
is objectionable It makes the executive authority of 
the Federation— instead of the Constitution— the 
supreme power 

msalllu^ ovai ‘ 7 11116 AH India Federation is unique 
in so far as it seeks to bring together 
mnts of varying political status and character The 
British Indian provmceswith semi-democratic insti- 
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tutioas are to be yoked to States most of which are 
ruled despotically, without any internal constitutional 
check on the Rulers. Some of them are still organised 
on patriarchal and feudal lines. This misalliance 
between “people” rapidly approaching the goal of 
self-government and the "rulers” accustomed to 
expect and exact unquestioned loyalty and obedience 
may well prove a drag on the constitutional develop- 
ment of British India. There is, however, a remote 
chan oe of Federation exercising a progressive infiu - 
ence on the backward States which might in course 
of time come to feel the impact of new ideas. In 
fact, this "danger” is regarded as real by some rulers 
whose attituds towards the Federation is, on that 
account, lukewarm. 


states" hot™™ The method by which the fede- 
refresented. rated "States are to be "represent* 
ed” in the Federal Legislature Is 
undemocratic and completely ignores the existence 
of the people of the States. While the representa- 
tives of British India are to be elected, those of the 
States are to be nominated by the Rulers, the people 
having no legal voice in their selection. These nomi- 
nees, dependent entirely on the win of the Rulers, 
may well play the part hitherto played by the nomin- 
ated members of the Central Legislature, A reaction* 
ary group of this nature may even prove to be a 
rallying point of all conservative elements and may 
thereby 'constitute itself into a stumbling block in the 
way of reformist legislation and the formation of a 
stable and progressive ministry. 
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INDIRECT 
EJECTIONS AND 
COMMUNAL. 
ELECTORATES. 


9 The composition of the Federal 
Assembly leaves much to be desir- 
ed Besides the representation of 


the federated States who will be the nominees of 
the Rulers, the representatives of British India will 
be indirectly elected on the basis of separate or com 
munal electorates Both these are undoubted evil3 


and will materially detract from the popular and 
representative character of the Assembly Separate 
electorates will perpetuate and extend the scope of 
co mmunal differences Indirect Elections will destroy 
the direct responsibility of a legislator to the people 
and give nse to an unhealthy growth of cliques 
among the Provincial Legislators who will elect the 
members of the Federal Assembly In other federa- 
tions, the Lower House is looked upon as represent- 
ing the people of the Federation, as a whole, and 
therefore, the elections are direct, while the Upper 
House is regarded as the custodian of the equality of 
status of the different federal units, and hence, elec- 
tions to it are indirect. In India exactly the reverse 
of this has been adopted. 


TRANsmfoF 1 ^ 10 The P ro P ose<J Federation does 
power not transfer any substantial power 

to the people" The FederalTegisla- 
ture will not only not be properly constituted but will 
have very limited powers Its control over legisla- 
tion and finance would at every step, be counter- 
balanced by special powers vested in the Govemor- 
Gereral who can withhold his assent to any legisla- 
tion he considers undesirable or issue temporary Ordi- 
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nances or pass Governor-General's Acts without so 
much as consulting the Legislature; he can restore 
any grants not sanctioned by the legislature. The 
power of the purse will not thus be legally vested in. 
the peoples’ representatives. In the sphere of admin- 
istration, one important half of the Federal Govern- 
ment will be entirely ‘reserved’ and administered by 
the Governor-General in his discretion; in the other 
half the Governor-General as to act on the advice 
df his Minis ters unless any of his Special Respon- 
sibilities is involved, in which case he exercises his 
individual judgment. These Special Responsibilities 
are so wide and all embracing that it would be diffi- 
cult to assert that any real power would be trans- 
ferred to the Mi ni sters. Moreover, the development 
of ministerial responsibility to the legislature also 
remains to be watched. The control over the Federal 
Government by the Legislature appears to have been 
riddled with so many reservations and safeguards in 
the nature of special powers given to the Governor- 
General that It appears that the latter will be effec- 
tive head of the Federal Government, with a sum of 
powers unprecedented in the history of any Con- 
stitutional Government. 

No^FOTTja^To - lastly, there is no means whereby 
CONSTITUTION. the people’ of tbit country can, 
directly or through the legislatures, 
secure the amendment of any provisions of the con- 
stitution. The Government of India Act, 1935, can 
be amended or altered only by the British Parlia- 
ment; thus the people of this country, unlike the 
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people of other federations, have no^ right to decide 
the changes that may be necessary for the better 
government of the country. In every case, it is 
necessary to move the British Parliament as the 
Indian legislatures have no “constituent” powers. It 
must be admitted that the technical position of fede- 
rations within the British Empire being subordinate 
to all amendments of the constitution. But, whereas 
British Parliament is necessary to give legal validity 
to all amendments of the constitution. But, whereas 
in case of Canada and Australia, Parliamentary 
sanction Is only a formality and is never withheld, in 
In dia it is a reality in as much as the Indian Legis- 
lature cannot' even propose amendments except in 
certain minor cases specified by the Government of 
India Act, 1935. These proposals may relate to 
amendments of: — 

(a) the sizeand composition^of the Chambers 
of the Federal Legislature or the~inethod o‘f choosing 
or qualifications of members of the Legislature but 
not so as to vary the proportion between number of 
seats in the Council of State and the number of seats 
in the Fdderal Assembly or the proportion between 
the number of seats allotted to British India and those 
allotted to Indian States; or 

lb) the number of Chambers in a Provincial 
Legislature or their size or composition or the method 
of choosing o r the qualifications of members of a 
Provincial Legislature; or 

Tne electoral qualifications of women, so as 
to provide for lit erac y as a qualification for franchise 
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and secure their names on*the electoral roll without 
application; or 

(d) qualifications entitling persons to be. regis- 
tered as voters for the purposes ol election. 

Thus even the right to propose or recommend 
amendments is restricted only to the above cases 
and such recommendations can be made only after 
the expiration of ten years from the establishment 
of the Federation or Provincial Autonomy ac- 
cording as the changes relate to the Federal 
or Provincial Legislature, except changes under 
(c) which may be recommended at any time. 
The procedure prescribed for the purpose is that the 
Federal or Provincial Legislature may by passing a 
Resolution, on ft motion proposed by a minister on 
behalf of the Council of Ministers, present an address 
to the Governor-General or the Governor as the case 
may be, for submission to His Majesty, praying that 
His Majesty mfty be pleased to communicate the 
Resolution to parliament. The Governor or the 
Governor-General, while forwarding such Resolution, 
is to act in his discretion and is required to send a 
statement of his opinion as to the proposed amend- 
ment and, in particular, as to the effect it would have 
on the interests of any minority together with a 
report as to the viewB of any minority likely to be 
affected by the proposed amendment and as to 
whether a majority of the representatives of that 
minority in the Federal or Provincial Legislature 
support the proposal The Secretary of State is then^ 
required to cause such Resolution' together 'with 'the" 
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s tatement to be tad before Parliament which alone 
is competent to accept or reject any such amend- 
ments * 


conclusion It is clear beyond all doubt that 

the proposed All-India Federation 
contains many features which are never found in 
other federations of the world. Some of these pecu- 
liarities may be explained away by reference to the 
special colfditions under which federation is being 
proposed for this country but many of them cannot 
be so defended and require drastic modification if 
India is to be put on the road to self-government and 
unify. As it is, it appears e\en to a moderate critic 
as ‘ a scheme which is a combination of the drawbacks 
of different systems ”t The whole situation may_bo 
summed up in the following words of Prof. A. B 

Keith — 

<• 

'-"For the federal scheme it is difficult to feel any 
satisfaction^ The units of which it is composed are 
too disparate to be joined suitably together, and it 
is too obvious that on the British side the scheme 
is fa\ oured m order to provide an element of pure 


• The Art authorizes His Majesty in Council to make amendments 
to the constitution In respect ol the cases mentioned above at any 
time by Issuing Orders In Council whether an address by any Indian 
Legislature has been presented to him or not In cases where no 
such address has been submitted to His Majesty the Secretary of 
State Is to ascertain the views of the Governments and legislatures 
in India who would, be afeded by the proposed amendment and the 
views of any minority likely to be so affected and whether a majority 
of the representatives of that minority In the Federal or Provincial 
Legislatures support the proposal D-alts of *uch Orders In Council 
are to be placed before Parliament and the orders may be Issued only 
|5 Pursuance of an address presented to His Majesty by both Houses 
or r'art lament, except in when Parliament Is not In session. When 
provedh^Par? 5 ^ Wsue ^ 1 ous F ’ n3 ^' 1 cease ‘to have c3ect unless ap 
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conservatism in order to combat any dangerous 
elements ' of 'democracy conjributed by British India. 
On the side of the rulers it is patent that their 
essential pre-occupation is with the effort t o secur e 
immunity from pressure in regard to the improvement 
■of the internal administration of their States ... It 
is difficult to deny the justice of the contention in' 
India that federation was largely evoked by the desire 
to evade the issue of extending responsible govern- 
ment to the Central Government of British India. 
Moreover, the withholding of defence and external 
affairs from federal control, inevitable as the course 
is, renders the alleged concession of responsibility all 
but meaningless . . . Whether a federation built on in- 
coherent lines can operate successfully is wholly con- 
jectural ; if it does, it will probably be due to the 
virtual disappearance of responsibility and the asser- 
tion of the controlling power of the Governor-General 
backed by the conservative elements of the States and 
•of British India.”* 

• A. B. Keith. A Constitutional History of India, p. 474. 




CHAPTER Vm 

THE PROVINCES: T HE PROVINCIAL EXECUTIVE 


INTRODUCTORY 

divisions of British India is at present divided 
British india mt o eleven Governors* provinces and 
six Chief Commissioners’ provinces The eleven Gover- 
nors’ Provinces are • Bombay, Madras, Bengal, the 
United Provinces, the Central Provinces and Berar, 
the Punjab, Bihar, Orissa, Assam, Smd and the North- 
West Frontier Province, the six Chief Commission ers’ 
provinces are Delhi, Ajmer^Merwara, CoorgrBntish 
Baluchistan, Andaman and Nicobar Islands and Panth 
Piploda It will be noticed that Smd and Orissa have 
been granted separation from Bombay and Bihar res- 
pectively and have been constituted into independent 
Governor’s provinces • The North-West Fron tier Pro- 
vince has been raised to the’ status of a Governor’s 
province so that there are no longer any Lieutenant 
Governors’ provinces Burma, having been separated 
from India, has now a constitution of its own 


The present division of British India 
mto provinces is not based on either 
geo graph ical or l inguis tic or cyUjiral grounds They 
represent a “number of administrative areas which 
ha\e grown almost haphazard as the result of con- 
quest, suppression of former ruler, of administrative 


i established fact from April 1926 
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convenience,” The qu estion of revision n f provincial 
boundaries is, therefore, one of great importance. 
There has al ready been agitation for the constitution 
of Karnatak and Andhra into separate provinces. The 
Act provides for the creation of a new province, or 
the alteration of the boundaries of any province, by 
an Order-in-Council issued by His Majesty, provided 
that the views of the Federal Legislature and the 
views of the government and the legislature of the 
provinces concerned are ascertained beforehand. 
Recent events have shown that there is no likelihood 
of any early revision of provincial boundaries. 

bionhw 910115 ’ ^ Commissioner’s province is 
provinces. administered by the Governor- 

General acting, to such extent as he thinks fit, through 
a Chief Commissioner to be appointed by him in his 
discretion. In directing and controlling the adminis- 
tration of these provinces the Governor-General ia 
expected to act on the advice of his Ministers except 
in the case of British Baluchistan where the Governor- 
General acts in his discretion. Acts of the Federal 
Legislature apply to Chief Commissioner's provinces, 
but no Act of the Federal Legislature applies to 
British Baluchistan unless the Governor-General in 
his discretion by public notification so directs. The 
Governor-General in his discretion is further autho- 
rised to make regulations for the peace and good 
government of British Baluchistan. The Governor 
General is to act in his discretion if it appears to 
him that the peace or tranquillity of a Chief Commis- 
sioner’s province is endangered by any criminal 
conspiracy for committing any acts of violence intend- 
ed to overthrow the government and in the matter of 



THE PROVINCIAL EXECUTIVE 


193 


making rules for securing that no record relating to 
the sources of information about violent crimes in- 
tended to overthrow the government shall be disclosed. 
criticism. Only one Chief Commissioner's pro- 

vince namely Coorg has a Legisla- 
tive Council but even that has no real powers of any 
kind. Other Chief Commissioners* provinces have not 
even this semblance or beginning of representative 
institutions. It is also not quite clear why the Chief 
Commissioners are made responsible to the Governor- 
General in his discretion, instead of to the Governor- 
General and his Council of Ministers. 


governors' The present constitution of the Gover- 

FROVTNCES , . 

nors provinces is studied below under 
three main heads— the Provincial Executive, the 
Provincial Legislature and the Provincial Constitution 
at Work. The first is discussed in this Chapter and 
the other two in Chapters IX and X respectively. 


The Provincial Executive ' 


scope or 

EXECUTIVE 

AUTHORITY". 


The Executive authority of each 
Province generally extends to matters 
with respect to which the Legislature 
of the Province has power to make laws. This autho- 
rity is to be exercised on behalf of His Majesty by 



APPOINTMENT. 


The Governor of a Province is ap- 
pointed by His Majesty, usually for a 
period of five years, on the advice of the Secretary 
of State for India. The Governors of the Dominions 
are appointed on the advice of the Dominion Cabinet 
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This privilege is not yet granted to India. Senior 
European members of the Indian Civil Service are 
generally selected, though in the case of the three 
"Presidencies” of Bombay, Bengal and Madras direct 
recruits are sent from Great Britain. Whether this 
practice would continue remains to be seen. Popular 
opinion in this country is generally against Civilian 
Governors as it is felt that those coming directly from 
the United Kingdom bring a more liberal and democra- 
tic attitude to bear on the discharge of their duties 
than those who have risen from the ranks in service in 
this country. The Joint Parliamentary Committee has, 
however, expressed the view that His Majesty’s 
selections of Governors ought not to be fettered in any 
way; and that “in the future no less than in the pash 
men in every way fitted for appointment as the Gover- 
nor of a Province will be found among members of the 
Civil Service who have distinguished themselves in 
India.”* Indians have not yet been given a chance to 
occupy this exalted office, the only instance, however, 
was that of the late Lord Sinha who was appointed 
Governor of Biham Temporary officiating chances 
during leave vacancies have been enjoyed by a few 
Indians. 

salaries and The salaries and allowances of the 
allo ances. Governors are set out in one of the 
Schedules to the Act of 1935. These are charged on 
Provincial revenues and are not, therefore, subject to 
the vote of the Legislature. The Governors of Bom- 
bay, Madras and Bengal get an annual salary of 
Rs. 120,000 each; the Governors of the United Pro- 
vinces, the Punjab and Bihar get Rs. 100,000 each; 

•J.P.C. Report, p. 67. 
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the Governor of Central Provinces and Berar gets 
Rs 72,000, and the remaining Governors get 
Its 66,000 each. Besides salaries, the Governors are 
entitled to a number of allowances for the mainten- 
ance of them dignity and prestige 


2 THE COUNCIL OF MINISTERS 
scope of Each Governor has a Council of 

335™“* Ministers to aid and advise him in 

the exercise of his functions, except 
tn so far as he is required by the Act to act tn hiS 
discretion Thus at the very outset there is a clear 
line drawn between those functions m which the 
Governor is to be aided and advised by the Council of 
Ministers and those in which the Governor need not 
consult the Ministers who ha\ e no constitutional right 
to offer advise on those matters The Governor is, in 
that sphere, freejo act entirely on his own. 

N 1 ™ 21111 Unlike the Federal Council of 

Ministers where the number is not 
to excee d ten , there is no restric tion as to the number 
of Ministers 


method or The Governor s Ministers are to be 

APPOINTMENT , - , , , , 

chosen and summoned by him, and 
are to hold office during , his pleasure In order, how- 
ever, to ensure that the Governor’s choice is limited 
to those who are, or are likely to be, members of the 
Provincial Legislature, it is provided that a Minister 
who for any period of six consecutive month s is not a 
member of the Provincial Legislature, shall, at the 
expiration of that period, cease to be a Minister 
t Though the Ministers are appointed by the Governor 
|*n his discretion, the Instrument of Instructions 
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requires him to select ‘ ‘in consulta tion with the person 
who, in his judgment, is most likely to comnumd a 
stable majority in the legislature , those persons (in- 
cluding so far as practicable members of important 
minority communities) who will best in a position 
collectively to command the confidence of the legis- 
lature.” In so acting, the Instrument lavs down, ‘“he 
shall bear constantly in mind the need for fostering 
a sense of joint responsibility among his Ministers.” 
(Italics mine.) 

salaries and The salaries of the Ministers are 
allowances. a3 ^ Provincial Legislature 

may from time to time determine; provided that the 
salary of a Minister shall not be varied during his 
term of office. 

council, oy The Council ot Ministers is mereiy 
mvernuenx 10 to aid and advise the Governor in 
all matters, except those in which 
he is required to act in his discretion. ■ The Council 
does not, therefore, legally, form part of the executiye^- 
authority of the province. It does not^uTtEeTeye of 
the law, form the ‘'government-”* All executive autho- 
rit y is formally vested in the G overn or and hence all 
executive action is expressed to be taken in the name 
of the Governor. 


abolition or The scope of ministerial advice is 
dyarchy. , .... , 

strictly limited to those functions in 
which the Governor is not required to act in hi3 dis- 
cretion; this is a serious limitation, as the matters 
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falling within the discretion of the Governor are 
numerous and are spread over the different sections 
of the Government of India Act, 1935 But no defin ite 
department, as a whole has been • reserved" " forthe 
a dmini stration by the Governor, hence the dyarchical 
arrangement of the Act of 1919 whereby certain de- 
partments were ‘Reserved” and others “Transferred” 
has been done away wit h. The Ministers are now 
technically competent to handle all departments but 
if in any department there are certain matters with 
respect to which the Governor is to act in his discre- 
tion, he may not consult the Ministers 

method of With regard to functions within the 
'■ ' scope of ministerial influence, the 

allocation of work or distribution of portfolios among 
the Ministers is to be done by the Governor in his dis - 
cr etion. He may in his discretion p reside at the meet- 
"mgs of the Council of Ministers and make rules for 
the more convenient transaction of the business of 
Government. The Governor is, normally, to follow 
the advice given to him by his Ministers but m several 
cases he is at liberty t o disagree with the Ministers 
and e xercise his own individual judgm ent Thus the 
Governor acts m certain matters m his di scretion , in 
certain others m his ind ividual judgm ent and m the 
remaining on the advice o f his Ministers 

3 GOVERNORS SPECIAL RESPONSIBILITIES 

Of the matters in which the Governor is required 
to exerci sers mdividual judgment , the most import- 
ant are the Special Responsibilities of the Governor 
These are — 
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the prevention of any grave menace to the 
peace or tranquillity of the Province or any 
part thereof ; 

the safeguarding of the legitimate interests 
of minorities; 

the securing of legal and equitable rights and 
safeguarding the legitimate interests of the 
Public Services; 

the prevention of discrimination against 
British subjects domiciled in the United 
Kingdom or Companies incorporated in that 
country; 

the securing of the peace and good govern- 
ment of partially excluded areas; 
the protection of the rights of any Indian 
State and the rights and dignity of any 
Ruler thereof; and 
(7) the securing of the 'execution of orders or 
directions issued by the Governor-General 
in his discretion. , 

In addition ,to these Special Responsibilities which 
have been saddled on all the Provincial Governors, the 
Governor of Ce ntral P rovinces and Berar has been 
charged with the~ Special Responsibility of securing 
that a reasonable share of the revenues of_the Pro - 
vi nce is spent on B erar: and the Governor o f Sind has 
the Special Responsibility of s ecuring the proper ad- 
ministration e>f the Uovd Barrage and Canals Schem e. 
Besides, Governors of Provinces in which there are 
'Vjxcluded areas'* have the Special Responsibility to 
see to in<i proper administration of such areas, and 



( 2 ) 

(3) 

(4) 


(5) 
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any Governor who is acting as an agent for the Gover- 
nor-General has the Special Responsibility to see that 
no action which is inconsistent with his agency func - 
tions is taken. 

comparison with There is a close parallel between the 
oSSSls Special Responsibilities o£ the 

special Governors and those of the Gover- 

responsibilities There are, however, 

two notab le omissions in the Special Responsibilities 
'chargctToinhe Governors Firstly, “the safeguarding 
of the financial stability of the Federa tion” has no 
counterpart in the Province and hence the re is also no 
provision for a Financial Adviser to the Governor; 
and secondly, the Governor is not concerned with the 
prevention of discrimina t ory treatment of the jroods 
of United Kingdom or Burmese origin, an issue which 
falls outside the Provincial sphere 


In addition to the Special Responsi- 
bility of preventing any grave 
menace to the peace or tranquillity of the Province or 
any part thereof, the Governor of each province is 
provided with special authority to act in his individual 
judgment while making or amending rules which 
relate to the organisation of civil or military police 
force He is also required to act in his discretion in 
any of the following cases — 


(1) if it appears to him that the peace or tran- 
quillity of the province is endangered by 
any criminal conspiracy for committing 
violence intended to overthrow the govern- 
ment as by law established, and 




200 


HOW INDIA IS GOVERNED 


(2) for making rules for securing that no record 
relating to the sources of information about 
violent crimes intended to overthrow the 
government shall be disclosed. 

NATURE and The Special Responsibilities of the 
sPEcuif ° F Governor, like those of the Gover- 
RESPONgiEiLiTiEs. nor-General, do not concern any 
p articular department but are couched in such 
general and^rague terms that they may impinge on_ 
al most any conceivable Question of a dministration. 
The raison d'etre of these is to be found in the anxiety 
of British Parliament to provide against the possi- 
bility of popular ministries showing excessive zeal in 
certain matters.* 


4. THE ADVOCATE-GENERAL 

appointment. The Governor of each province is to 
$ V appoint~aT person being qualified to 
be appointed a j u^ge of a High Co urt to be Advocate- 
General of the province. Be holds office during the 
pleasure, of the Governor and receives such remunera- 
tion as the'VUoveraor may determin e. In exercising 
his powers with respect to the appointment and dis- 
missal of the Advocate-General and with respect to 
the determination of his rem uner ation, the Governor 
is to exercise his individual judgment. 


functions. The duties of the Advocate-General 
include the giving of advice to the 
Provincial Government on sucTTlegal "matters as may 
be referred to him. He has a right to speak in. and 

• See Chapter V. pp. 108-10. 
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otherwise take part in the proceedings of, the pro- 
vincial legislature, though he is not entitled to vote. ,2 
significance The creation of this office is necessi- 
tated by the growing complexity of 
the constitution and the consequent advisability of 
having at the disposal of the Provincial Government 
an officer to advise on lega 1 matters and co nduct cases 
on its behalf 



CHAPTER IX. 


THE PROVINCIAL LEGISLATURE 

Each Governor’s province is provided with a 
legislature consisting of His Majesty represented by 
the Governor, a Legislative Assembly and in six pro- 
vinces, i.e., those of Bombay, Madras, Bengal, the 
United Provinces, Bihar and Assam, a Legislative 
Council. The introduction of Second Chambers in 
these six provinces is an innovation made by the 
Government of India Act, 1935. 

I Composition of the Provincial Legislature 

1. NUMBER OF SEATS 

The Legislative Assembly in each Governor’s 
province and the Legislative Council, wherever it 
exists, consist of such number of members as is laid 
down in a schedule prescribed by the Government 
of India Act, 1935. This number varies from province 
to province and is roughly proportional to the popula- 
tion of each province. The Assemblies are, however, 
much larger bodies than the Legislative Councils 
which were established by the Act of 1919. The new 
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Second Chambers which have taken over the name of 
the old Legislative Councils are much smaller bodies 
than the Legislative Assemblies. The following table 
gives the number of seats in each Chamber of the 
Provincial Legislature. 



Legislative 

Assembly. 

Legislative 

Council. 

Madras 

215 

54 to 56 

Bombay 

175 

29 to 30 

Bengal 

250 

63 to 65 

. United Provinces 

228 

58 to 60 

Punjab 

175 

— 

Bihar 

152 

29 to 30 

C.P. & Berar 

112 

— 

Assam 

108 

21 to 22 

N.W.F. Province. 

50 

— 

Orissa . . v 

60 

— 

Sind' 

60 




Thus the largest Legislative Assembly is that of 
Bengal with a membership of 250; while the Legis- 
lative Assembly of the North-West Frontier Province 
is the smallest, with only 50 members. 



204 


how india is governed 


2. DISTRIBUTION OF SEATS 

reservation The seats in the Legislative Assembly 

FOR MINORITIES , 

and interests in each province are further assigned 
to different communities and interests. 
Muhammadans, Sikhs, Anglo-Indians, Europeans and 
Indian Christians have a definite number of seats 
assigned to them. Seats are also reserved for repre- 
sentatives of Industry and Commerce, L a ndh olders, 
Universities, labour and women. Of the seats assigned 
to. women, reservations are made for Muhammadan, 
Sikh, Anglo-Indian and Indian Christian women, 
thereby introducing the principle of commu n al repre- 
sentation among them for the first time. Seats not 
assigned to any community or interest are called 
General Seats which may be filled by the Hindus, 
Parsis, Jains and other smaller communities which 
have not been given any separate seats. Of the 
General Seats, some are again reserved for the 
Scheduled Castes. The seats in the Legislative 
Council are divided among Muhammadans, Europeans 
and Indian Christians, the remainder being General 
Scats. There are no reservations here for any special 
interests as there are in the case of the Legislative 
Assembly. 

The following tables show the distribution of seats 
among the different communities and interests in the 
Chambers of the Provincial Legislature. 
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criticism of The principle of reservation of 
Shvations seats for important minority com 
munities and interests which is 
embodied in the composition of the provincial 
legislatures is meant to guarantee a certain num 
ber of seats to these communities and interests 
to enable them to_safeguard their position The 
proportion which the seats reserved for a minority 
bear to the total number of seats in the House is 
greater than the proportion of population of that 
minority in the province This is called wetghtage 
and is expected to secure the position of a minority 
to some extent. It is, however, remarkable that in 
provmces like Bengal, Sind, the Punjab and the North- 
West Frontier where the Muhammadans are by no 
means in a minority, seats have been reserved for 
them 1 It is also surprising that m the provmces of 
Bengal and the Punjab, the Hindus who are in a 
minority are not only not granted weightage but have 
actually less number of seats than what they would 
be entitled to by their ratio of population The dis 
tnbution of seats among the different communities 
is m accordance with the Communal Award given 
by the late Mr Ramsay MacDonald, the then Prime 
Minister of Great Britain • 

7 

•'-'3 METHOD OF REPRESENTATION 
TOEtraisLATm! The members of the Legislative 
Assembly of a province are all to be 
r elected , nominations having been completely g iven u p 
Theelections'are direct and are organised on the 
basis of Co mmunal Elector ates, the Muhammadan, 
Sihh, Eurojean, Anglo-Indian and Indian Christian 

• See Chapter VI p Ul 
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voters bein^ entitled to vote separately for candidates 
contesting' seats assigned to each co mm unity. This 
principle has been f urther extended so as t o divid e 
women into communal groups. In the case of the 
representatives of the Scheduled Castes and the 
Ma rath as in Bombay, the principle of Communal 
Electorates, though originally conceded by the 
'Communal Award, has been modified in accordance 
with the provisions of the Poona Pact and the pro- 
cedure in elections to seats reserved for these classes 
is as follows. There are to be two elections, one 
primary and the other secondary. At the primary 
election, only those voters in a constituency who are 
members of these castes are entitled to take part in 
the election. But, they must, for every single seat 
to be filled, elect Jour candidate s who alone will be 
entitled to stand at the final election in which all 
voters belonging to the General Constituency can 
take part. Thus the primary election is intended to 
ensure that only those persons who enjoy the confi- 
dence of their community are allowed to contest the 
final election. 


the legislative fn the case of the Legislative CoUn- 
council. , ... * . 

cils, a large . majority of members 
are elected, and a small number of members are to be 
nominated by the Governor. The elected members 
are returned on the basis of communal electorates. 
In the case of Bengal and Bihar some members are 
elected to the Legislative Cfouncil by the members of 
the Legislative _AssemhIy. Thus an element of 
indirect election has been introduced in the composi- 
tion of the Legislative Councils of these nrovinces. 
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4 FRANCHISE _ 

Tho ri ght to vote at elections to^the Provincial 
T -pgnsln g overned by_ the Provisions of the 

Government of India Act, 1 23^ and Orders-m-Council 
made thereunder. The detailed cu alificationV ^ntitlmg 
a person to vote varv_i n the different provinces and 
are much higher in the case of the Legislative C ounc il 
than in the case of the Legislative Assembly 


the legislative For elections to the Legislative 
assembly Assembly, those who pay income > 

tax or h old land assessed to a mi nimum land revenug X 
or pay a mi nimum house rent 'Sor possess certain 
prescribed e ducational qualificatio ns or pay certain 
municipal or motor vehicle taxes are entitled to vote 
Women possessmg any of these qualifications are also 
entitled to vote In addition, wives and widows of 
men qualified for votmg, and possessing^Iower 
educationaPqualificatlons are entitled to vote 

the legislative The right to vote at elections to the 

COUNCII T . , « . , . 

Legislative Council is dependent on 
.high pro perty qualifications, payment of heavy in- 
come-tax, payment oi a 1 large land revenue or rent, 
enjoyment of titles, past or present membership oi 
legislature, chairmanship of local bodies or co opera* 
tive banks" and the enjoyment of certain h.gh offices 
like those of Ministers, Executive Councillors or High 
Court Judges Women possessmg these qualifications 
are also entitled_to vote Wives of„men who are 
qualified by virtue of paying income-tax, land revenue 
etc , arc also entitled to vote “ 
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conclusion It has been calculated that nearly 
fourteen per cent, of the population, ue., about thirty- 
five million persons have secured the right to vote at 
elections to the Legislative Assembly. Of these about 
twenty-nine millions are males and six millions are 
females. The Provincial Electorate before the intro- 
duction of the new constitution numbered only about 
seven million men and women, or nearly three per 
cent, of the population of British India. 


5. TENURE 

the legislative Th e tenure of the Legislative 

ASSEMBLY , . , . _ , . , , 

Assembly is five years and at the 
expiration of that period the Assembly is automati- 
cally dissolved. The Governor in his discretion can 
dissolve it earlier. He can also prorogue any Session 
of the Assembly, though he has no power to extend 
its life, beyond the period of five years. 


THE^SLA 11 ^ The Legislative Council is a perma- 
nent body not subject to dissolution, 
either at the end of any fixed period or by the Gover- 
nor. Instead, one-third of the members arc to retire 
every third year by rotation, thus bringing about a 
complete change in nine years.* The Governor can 
prorogue any sessions of the House. 


6. GENERAL REMARKS 

soim^wELcoHE The Provincial Legislatures, as con- 
stituted under the Act of 1935, are 
a great advance on those they have replaced. The 


i the Brat constitution c 


*T*ry third yrir therein er. 
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Legislative Assembly is a much larger body than the 
olcf Council and therefore gives a greater opportunity 
for adequate representation The abolition of_nomi 
nations is a step m the right direction and would 
make the legislatures representati\e of the people of 
the province The e 'tension of franchise makes the 
legislatures broad based on popular will and though 
the ideal of Adult Suffrage is yet far off the present 
extension cannot be regarded as insignificant in a 
country where illiteracy and ignorance yet remain to 
be seriously tackled 


second But the composition of the legislatures 

CHAMBERS. . , . . 

in the provinces reveals several un 
satisfactory features which may be briefly noticed 
the introduction of Second Chambers in the 
six provinces named abo\e has mad a the 


tbo^e p rovince s unnecessni'ilv comnlicnt 


ea dilatory and costly The composition o p the Coun 
cils also reveals a predominance of landed and aristo 


apprehend also that a second Chamber rep«rentm_ 
mainly landed and moneved interests might prove too 
effectne a barr»r against legislation which affected 
eush_nt£rtsts Again the presence of large Landed 
propnetors in the second Chamber rmght have the 
^foitunatg-tesul Lof _discourag ing o jhgr me mbers o~ 
the same class from seekmg the v otes of the electorate 
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We think that the .delay involved in passing legislation . 
through two Houses would maliethe .system far too 
cumbrous to contemplate for the business of provin- 
cial legislation."* 

communal Secondly, the continuance of Com- 

ELECTORATES . JLT , . , . , ,, 

munal Electorates and their further 
extension to women make the legislature represent- 
ative not of citizens but of communities and, as has 
been said already.t their adoption vitiates the whole 
body politic* and only intensifies communal differences 
and discords and makes the formation of political 
parties difficult. 

elections less Thirdly, the extension of the tenure 

1 01 f of the Legislative Assembly to five 

years, and the formation of the Legislative Council 
as a permanent body, with one-third of the members 
retiring every three years, are bound to diminish the 
popular influence over the legislature, thereby render- 
ing the latter less responsible than it would have been 
in case of frequent elections. In India where the need 
for political education of the masses is paramount, 
administrative inconvenience of frequent elections 
should not be allowed to be the deciding factor. 

IL Procedure in the Provincial Legislature. 

1. SUMMONS, MEETINGS AND PROCEDURE 

power3° R ' S The Governor may in hi3 discretion 
summon either Chamber to meet at 
such time and place as he deems fit It is, however, 

• Montagu Chelmsford Report, pp. 168-7. 

♦ See Chapter in. pp. 57-69 
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obligatory on him to summon the Provincial Legisla- 
ture at least once every year so that twelve months 
shall not intervene between the last sitting m one 
session and the first sitting in the next session The 
Govern©-, acting in his discretion may - prorogue 
either Chamber or dissolve the Legislate e Assembly , 
the Legislative Council being a permanent cody is not 
subject to dissolution 

2 OFFICERS OF CHAMBERS 

appointment The Legislative Assembly lias a 

removal^ Speaker , and m his absence a 

Deputy-Speake r, to preside over its 
meetings Similarly, the Legislative Council has a Pre 
sident and a Deputy-President They are all chosen 
by the respective Cham bers fro m among thsirow n 
members, and are entitled to such salaries as may be 
fi xed by Act of the Provincial Legislature Any of 
them may be removed by a resolution of the Chamber 
passed by a majority of all th e then members of the 
Chamber, provided that at least fo urteen days’ not ice 
is given of the intention to move the resolution 


SSSiS* The s P eaJcer » or President, or a 
person acting as such, has no vote 
m the first instance but has a c asting vote m case of 
equality of votes on any issue before the House No 
officer, or other members acting as such, shall he sub- 
ject to the j urisdiction of any Court m respect-of the 
exercise by him of the powers of regulating procedure, 
or conduct of bumness, or for maintaining order * 

• For functions and powers of these officers 


see Chapter ID p 60 
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v £ OATH 

Members of either Chamber must, before taking 
their seats, make an oath of allegiance or a solemn 
affirmation of their loyalty to His Majesty, the King 
Emperor of India his heirs and successors. 

4. QUORUM 

The minimum number of members required for 
the carrying on of business is fixed at nne-qfc fth of 
the total number of members in case of the Legislative 
Assembly, and at ten in the case of the Legislative 
Council. In the absence of this requisite number, it 
is the duty of the Speaker or the President, &s the 
case may be, to adjourn the Chamber, or to 
the meeting until there is a quorum. 

5. DISQUALIFICATIONS 

A person is disqualified for being chosen a mem- 
ber of the Provincial Legislature if 

(1) he holds anv office of profit under the Crown 
in India, other than an office declared by 
_Act of the Provincial Legislature not tP dis- 
qualify its holder; or 

(2) he is of u nsound mind and stands so declared 
by a competent Court; or 

(3) he is an undischarged i nsolven t: or 

(4) he has been convicted and found guilty of 
corrupt or illegal practices i n elections; or 

(5) he has been convicted of any offence and 
s entenced t o transportation or to~ impr'ison- 
ment for not less than two year s, unless a 
period of five ye ars or such less period as 
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the Governor acting in his discretion may 
allow in any particular case, has elapsed 
since his release, or 

(6) as a candidate, or the agent of a candidate, 
for a seat in any legislature, he lias failed 
to ’odge a return of election expenses within 
the prescribed time unless five y ears have 
elapsed or the Governor acting in his dis- 
cretion has removed the disqualification, or 

(7) he is serving a sentence of transportation or 
of imprisonment for a crumual offence 

If any of these disqualifications is incurred by a 
person after h is election, he c eases to be the membei 
of the Legislature ~ 

mesteersiup of n 0 person can be a member of both 
legislatures Chamber s of a Provincial Legisla- 
ture, or a member both of the 
Fe deral and of a P rovincia l Legislature The Governor 
m his individual judgment is to make rules in the 
case of the former, and m the case of the latter, the 
person’s seat m the Provincial Legislature shall be- 
come vacant, unless he has previously resigned his 
seat m the Federal Legislature 
noNG absence if for sixty days a member of either 
Chamber is, without permission of 
the Chamber, absent from all its meetings, the Cham- 
ber may declare his seat vacant 

H a P ersoa sits or votes as a mem- 
not entitled ber. of either Chamber when he is 
not qualified, or is disqualified, for 
its membership he shall be liable in respect of each 
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day on which he so sits or votes to a p enalty of five, 
hundred rupees, 

6 SALARIES AND ALLOWANCES 

Members of the Provincial Legislature are en- 
titled to receive such salaries and allowances as may, 
from time to time, be det ermin ed by Act of the Pro- 
vincial Legislature. 

7. PRIVILEGES OP MEMBERS 

freedom of Sub ject to the provision of the Gov- 
speech eminent of India Act, 1935, and to 

rules and standing o rders regulating the procedure 
of~~tbe Provincial Legislature, the members have 
f reedom of speech in the legislature and are i not 
l iable to any proceed ings in any Court in respect of 
anything said or vote given in the legislature or a 
;COmmittee thereof. No person is liable in respect of 
any pu blicatio n authorised by either Chamber of the 
Legislature of any report, paper, vote or proceedings 
restrictions on The following restrictions on the 
speech. freedom of speech arc laid down m 

the Act of 1935. 

1. No discussion shall take pla r e in the Provincial 
Legislature with respect to the c c iduct of any judge 
of the Fe deral Court or of a High Court of a province 
or of a Fede rated Stat e, in thediseharge of his duties. 

2. If the Governor in his discretio n certifies that 
the discussion of a Bill or clause or amendment intro- 
duced, or proposed to be moved, would affect the dis- 
charge of his special responsibility fer the prevention 
of any grave menace to the peace and tranquillity of 
the province or any part thereof, he can direct that ne 
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proceedings shall be taken in relation to that Bill, 
clause or amendment, as the case may be 

The other restrictions are such as may be con- 
tamed m the rules of procedure of the Chambers 
8 RULES OF PROCEDURE 

governor s Each Chamber is to make rules fo* 

1 ° regulating its procedure and con- 

duct of business but the Governor m his discretion 
after consultation with the President or the Speaker, 
as the case may be, is to make rules for the following 
purposes — 

(a) for regulating the procedure in relation to 
any matter which affects the discharge of his func 
tions with respect to which he is required to act in 
L..-> discretion, or to exercise his individual judgment, 

(b) for securing the timely completion of finan 
cial business, 

(c) for prohibiting the discussion of, or the ask- 
ing of questions on, any matter connected with any 
State unless it affects the interests of the Provincial 
Gc' emment or of a British subject ordinarily resident 
m the Province, 

(d) for prohibiting, save with the consent of the 
Governor m his discretion, the discussion of or the 
asking of question on, any matters connected with 

(i) relations between His Majesty or the Gov- 
ernor-General and any foreign State or 
province, or 

(h) the tribal areas, or 

(i 0 the administration of any excluded area, o" 
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(iv) the persona! conduct of the Ruler of any 
Indian State or of a member of the ruling 
family thereof. 

English All proceedings in the , Legislature 

used° AGB T ° EE of a Province are conducted in the 
English language, but the rules of 
procedure of the Chambers provide for enabling 
persons unacquainted, or not sufficiently acquainted 
with the English language to use another language. 

The validity of any proceedings in the Provincial 
Legislature cannot be called in question on the ground 
of any alleged irregularity of procedure. 

8. RIGHT OF GOVERNOR TO ADDRESS AND SEND 
MESSAGES TO CHAMBERS 

The Governor may, in his discretion, address 
either Chamber of the Provincial Legislature or 
both Chambers assembled together and may, for that 
purpose, require the attendance of members. He may 
also send messages to either Chamber, and a Chamber 
to whom any such message is sent shall, with all con- 
venient dispatch, consider any matter which they are 
required by the message to take into consideration. 

10. RIGHT OF MINISTERS AND AD VO CATE-GENERAL 
AS RESPECTS CHAMBERS 

Every Minister and the Advocate-General have 
the right to speak in, and otherwise take part in the 
proceedings of, both Houses cf the legislature or any 
of their committees of which they may he members. 
The Advocate-General has, however, no right to vote 
and the Ministers have right to vote only in that 
Chamber of which they are regular members. 
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HI. Functions and Powers of tire Provincial 
Legislature 

distribution op The functions and powers of the 
Swe£s TIVE Provincial Legislatures are clearly 
laid down in the Government of 
India Act, 1935 They are no longer derived from the 
Central Government In accordance with the federal 
principles a rigid line is drawn between matters on. 
which the Provincial Legislatures are competent to 
legislate and matters on which the Federal Leg datura 
can pass laws Each of them is to keep within the 
limits prescribed by that Act, and any federal inter- 
vention in provincial matters or provincial trespass, 
on the federal sphere would be declared ultra vires 
by the Federal Court whose duty it is to be the inter- 
preter and guardian of the constitution 

The powers of the legislature may he studied- 
under three mam headings — Legislative Powers, 
Financial Powers and Relation of the Executive to the 
Legislature 

A, Legislative Powers 

1 SCOPE OP LEGISLATION 

provincial laws Th e distribution of powers between 
the Federation and the Provinces 
has been discussed fully in Chapter IV In accordance 
with that scheme, the Provincial Legislature is com- 
petent to legislate on — 

(a) all matters included in the Provincial Leeis- 
jatire List ; here its authority is normally exclusive, 
the Federal Legislature having no right to "legislate,, 
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but the Federal Legislature may pas s laws on such 
matters 

(i) if authorised by resolutions passed by 
Ch ambers of tv/o or more provinces pray- 
ing for such legislation and then subject to 
amendments in those provinces; 

(ii) if the Governor-General so authorises the 
Federal Legislature by issuing a Proclama- 

, tlcn of Emergency and then subject to 

the pr evious sanc tion of the Governor- 
General ; 

(b) all matters included in the Concurrent 
Legislative List; but since the Federal legislature Is 
also competent to make laws on such matters, there 
may be conflict between a Federal and Provincial 
law. In that case, the Federal law prevails and the 
Provincial Law becomes null and void to the extent 
to which it is repugnant to the Federal law. But 
when a conflicting Provincial Law, having been 
reserved for the signification of His Majesty, or assent 
of the Governor-General, r eceives that, it prevails 
over the Federal law in that particular province. 

It has no right to legislate on matters included 
in the Federal Legislative List. 

The Prov y\ cial Legislature is fur- 
making powers, ther restricted in its scope of legis- 
lative powers in three ways," cor 
responding exactly to the limitation on the Federal 
Legislature, relating to : — 

•For ■ full dlscusalon of thwe. aee Chapter VI. 
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( 1 ) Its character as ^ non-sovere ign law-making - 
body, 

(n) Provisions with respect to d iscrimina tion, 
(ui) Stoppage, of discussions by the Governor 
2 LEGISLATIVE PROCEDURE 

The rules of legislature procedure in the Provin- 
cial Legislature are s ettled by the Chamber s them- 
selves and therefore vary from province to province 
The following basic principles are, however, laid down 
by the Act of 1935 

previous No Bill or amendment affecting any 

governor- of the matters mentioned below can 

general. be moved in a Provincial legislature 

without the previous sanction of the Governor-Gene- 
ral Any Bills or amendments affecting 

(a) any Act of Parliament extending to British 
India, or 

(B) any Governor-General’s Act or Ordinance 
issued by him in his discretion, or 

(c) any matter in which the Governor-General 
is required to act m his discreti on or to exer- 
cise his ind ividual ludgmen t. or 

(d) the procedure for criminal proceedings in 
which European British subjects are con- 
cerned 

SSSmk op ^ previous sanction of the Gover- 
the governor. nor is require d for the introduc tion 
of Bills or Amendments" affecting- 

(a) any Governor’s Act or Ordinance promulgat- 
ed by him in his discretion, or 
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(b) any Act relating to any Police force. 
bp.oad A Bill, other than a Financial Bill, 

oF^RoamuRE. may originate in either Chamber. A 
Financial Bill must be introduced in 
the Legislative Assembly. A Bill becomes an Act if it 
is passed by the Legislative Assembly, or by both 
houses of the legislature if there are two Chambers, 
and is a ssented to by the Governor-General. A Bill is 
deemed to have been passed by the two Chambers of 
the legislature when it is agreed to by both Chambers 
either without amendment or with such amendments 
as are agreed to by both Chambers. 

bctween”^ K a has Passed by 

chambers. the Legislative Assembly and trans- 

mitted to the Legislative Council is 
not within twelve months presented to the Governor 
for Ids assent, the Governor may in his discretion 
summon the Chambers.to meet in a joint sitting , fie 
can convene such a joint sitting even before the period 
of twelve months has elapsed, if it appears to him 
that the Bill relates to finan ce or affects the discharge 
■of any of his specia l responsi bilities. At such a joint 
sitting, the President of the Legislative Council tabes 
the chair. If at the joint sitting, the Bill is passed, 
with such amendments as are agreed to by a majority 
of the total number of members of both Chambers 
present and voting, it is considered to have been 
passed by both Chambers in that form. 


3. LEGISLATIVE POWERS OP THE GOVERNOR 

ISSuNATtras. Wten a Bm “ tte Le£i3- 

lative Assembly, or by both 
Chambers if there is also a Legislative Council, it is 
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presented to the Governor for his assent He may, 
in his discretion, do any of the following : — 

( 1 ) he ma y assent m His Majesty’s name to the 
Bill m which case the Bill becomes an Act; 
or 

(u) he may withhold assent m which case the 
Bill lapses, or 

(m) he may return t he Bill to the Chamber or 
Chambers with ~ a message requesting that 
they will reconsider the Bill, or some of the 
provisions, and will, in particular, consider 
the desirability of introducing any such 
amendments as he may recommend, in his 
case, the Chambers shall reconsider the Bill 
accordingly and present it again for the 
assent of the Governor; or 
(iv) he may reserve th e Bill for the consideration 
of the Governor-General who, agam, may 
either assent, withhold his assent or return 
the Bill to the Chambers or reserve it for the 
signification of His Majesty’s pleasure there- 
on A Bill reserved for the signification of 
His Majesty’s pleasure shall not become an 
Act of the Provincial Legislature unless, 
within twelve months of its presentation to 
the Governor, the assent of His Majesty is 
publicly notified. 

S1SS Any Act a 55 ™ 1 ** 3 to by ae Gover- 
nor, or the Governor-General, may 
130 dgahowetl by His Majesty w ithin t welve mon ths of 
the assent of the Governor or the Governor-General 
as the case may be ' 
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The Governor and the Governor- 
General are thus armed with all 
powers to check the introdu ction or 
passage of any laws which they consider inconvenient 
or - undesirable. And any Act duly assented to by cither 
of them may be set aside by His Majesty. The autho- 
rity of the Chambers is, therefore, distinctly limited 
and may be completely negatived by the exercise of 
powers by the Governor, the Governor-General and 
His Majesty. 

go vern or's The Governor in the province, like 
ctcctuno 1 * the Governor-General at the Centre, 

necessary has also been empowered to enact 

legislation. legislation of a temporary, or per- 
manent character, on his own authority, without 
obtaining the necessary approval of the legislature. 
He may, like the Governor-General, issue Ordinances 
when the legislature is not in session, or he may issue 
Ordinances at any time with respect to certain sub- 
jects, or he may enact permanent laws in the shape 
of Governor’s Acts. 

(a) ORDTT ' T T CE3 DURING THE RECESS OF THE LEGIS- 
LATURES 1 

TIME AND manner if a t any time, when the Provincial 
of issue Legislature is .not in sess ion, the 

Governor considers it necessary to take immediate 
action he may promulgate an Ordinance. He is expect- 
ed to issue such ordinances on th e advice of his 
Ministers, but to that there are two exceptions. 

1. If the Ordinance relates to any subject which 
would have required his or the Governor-General’s 
previous sanction if it had been introduced in a Bill 
he chall exercise his individual judgment. 


POWERS 

TO CHECK THE 

LEGISLATURES. 
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2 If he would have been required to reserve a 
Bill containing the same provmions for the considera- 
tion of the GovemorGeneral or if a Bill containing 
these provisions would have required the Governor- 
General’s previous sanction, he shall not issue it with- 
out instructions from the Governor General 
duration Such an Ordinance has the force 

and effect of an Act of the Provin- 
cial Legislature and is to be laid before the Provincial 
Legislature It automatically ceases to operate at the 
expiration of ^six weeks from the reassembly of the 
legislature, or even before the expiration of that period 
if a resolution disapproving it is passed by the Legis- 
lative Assembly and is agreed to by the Legislative 
Council, if any It may also be disallowed by His 
Majesty, or may be withdrawn at any time by the 
Governor • 

(b) ORDINANCES ISSUED AT ANY TIME W ITH RES 
PECT TO CERTAIN SUBJECTS* 

time and manner jf at an v tune, that is, even when 
op issue .. _ , T ’ 

the Provincial Legislature may be 
m session, the Governor is satisfied that for the dis- 
charge of his functions in so far as he is required to 
act i n his discretion o r to exercise his in dividual utrip - 
rrent, immediate action is necessary, he may in his 
discretion, promulgate an Ordinance — 

duration Such an Ordinance has the same force 
as an Act of the Provincial Legislature and continues 
m operatio n for any period, not exceeding jsix months. 
as may he prescribed in the ordinance The Gover- 
nor can, by issuing a subsequent ordinance, extend the 

taapwTvi 1 * “= sUtuU °a al siSJUflcance at ©ich. 
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original or dinan ce for a further pe riod of six month s. 
It may be disallowed b y His Majesty or withdraw n at 
any time by the G over nor. * 

restrictions on The Governor is not normally to 
the governor. js sue suc h ordinances without secur- 
ing the concurrence of the Governor-General; hut if 
it appears to the Governor that it is impracticable to 
obtain such concurrence in time, he may do without 
it, but in that case the Governor-General in his dis- 
cretion may direct the Governor to withdraw the 
ordinance. Any ordinance extending a previous ordi- 
nance for a further period is to be communicated 
through the Gov ernor-Gen eral to the SecrelaQi— o£- 
State and is to be laid before each H ouse of Parli a- 
ment. 

(c) GOVERNOR'S ACTS 

WHENANO how it at any time, that is even when 
e.jai.vi..[>. the Provincial" Legislature is in 

session, it appears to the Governor that for the pur- 
pose of enabling him to discharge his functions in so 
far as he is required to act in his discretio n or to exer- 
cise his indiv idual judgm ent , it is necessary to secure 
legislation, he may, in his discretion by message to 
the Provincial Legislature, explain the circumstances 
necessitating such legislation and either enact forth- 
with a Governor’s Act or attach to his message the 
draft of the Bill which he may convert into such Act 
after the expiration of one mont h with such amend- 
ments as he may deem necessary. Before doing so, 
he shall consider any address which may have been 
presented to him in that connection by any Chamber 
within that period of one month. 
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duration A Governor’s Act has the same force 

and effect as an Act of the Provin- 
cial Legislature. It is law not for any_ limiied-Period 
but 'p ermanently. 

rest rictions on ' in enacting such Act, the Governor 
the governor jg exercise his discretion but must 
secure the concurrence^ of the Governor-General. 
Every Governor’s - AcTls to be co mmuni cated forth- 
with through the Gove rnor-Gene ral to the S ecretary 
•of State and shall be l aid bv him before each House 
of Parliament. 

4. CONCLUSION 

The Provincial Legislatures j have thus strictly 
limited powers of law-making. The Governor can, by 
withholding previous sanction where that may be re- 
quired, by stopping discussion in the legislature, by 
withholding assent from any Bill, or reserving it for 
the pleasure of -the Governor-General, or returning it 
to the Legislature for reconsideration, put a complete 
brake on the activities of the legislature. The Gover- 
nor-General can also, by withholding previous sanc- 
tion, or withholding assent to a Bill when it is 
reserved for his consideration by the Governor, ham- 
per the activities of the legislature. Again, a Bill 
assented to by the Governor, or by the Governor- 
General, may be disallowed by His Majesty. On the 
other hand, the Governor can secure any temporary 
or permanent legislation without consulting his 
Ministers or the legislature. His omnipotence in the 
legislative sphere is, therefore, as complete, as a con- 
stitution can make it. It is difficult to conceive of a 
greater array of powers with which the head of the 
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executive could possibly be entrusted. As it is, he 
can do anything he likes and undo anything that the 
legislature may be desirous of doing. The Governor, 
the Governor-General and His Majesty have all con- 
stitutional powers to defeat the purposes of the 
legislature. 

jj. Financial Powers ' 

The Provincial Legislature has powers relating 
to the raising and spending of the revenues of tlyj 
province. 

L RAISING REVENUES ,. 

financial bills. The Provinces can levy taxes on 
matters included in the Provincial 
Legislative List All proposals for the raising of'r g^. 
venues are embodied in the form of Financial Bills 
which cannot be introduced or moved except on the 
recommendation of the Governor. Such Bills must 
originate in the Leeislative Assembly and after having 
been passed by that House are presented to the Legis- 
brtive Council, if any, in accordance with the rules of 
procedure relating to ordinary Bills. The Governor 
has the Bame rights and powers as regards Financial 
Bills as he has In the case of other Bills. However, 
since all financial proposals must secure the recoin- 
mendation of the Governor, private members have no 
initiative in the matter, and only members of the party 
in power — usually the Finance Minister — would have 
the right of proposing taxation. 
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2. CONTROL OVER EXPENDITURE 
the annum. Every year, the Governor is to lay 
sSSSSwr. before the Legislature an Annual 
Financial Statement, being: a state- 
ment of the estimated receipts and expenditure of the 
province and is to show separately (i) sums required 
to meet expenditure which is declared by the Govern- 
ment of India Act, 1935, to be charged o n the revenues 
of the province, and (2) sums required to meet other 
expenditure proposed to be incurred from the revenues 
of the province. 

charged The following expenditure is de- 

EXPENDITURE . . . . , . •— . . , 

dared to be charged on Provincial 
revenues : • 


(1) The salary and allowance of the Governor 
and other expenditure relating to his office. 

(2) The salaries and allowances of Mini sters, 
Judges of the High Court and the ^Advocate- 
General. 


(3) Debt charges for which the province is liable 
including interest and sinking fund charges.' 

{4) Expenditure connected with the administra- 
tion of "excluded areas.” 

‘<5) Any sums required to satisfy any judgment, 
decree or award of any 'court “’or 1 arbitral 
tribunal. 

(6) Any other expenditure declared *by the 
Government of India Act, 1935, or by any 
Act of the Provincial Legislature, to be 'so 
charged. 


, „ jp^tion whether r any proposed expenditure 
falls within a class of expenditure charged cm the ’ 
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revenues of the province is decided by the Governor 
in his discretion. 

discussion and The Budget, as the annual financial 
demands” statement is popularly called, when 

presented in the Provincial Legisla- 
ture may be discussed by the Chamber or Chambers 
as the case may be. Only such of the expenditure afl 
is not declared to be charged is to be submitted in the 
form of demands for grants to be voted upon by the 
Legislative Assembly. The Upper Chamber, wherever 
it exists, has no power to vote on such demands for 
grants. The charged expenditure is entirely non-vot- 
ablc and one of the items of expenditure declared to' 
be charged, namely, the salary and allowances of the 
Governor and other expenditure relating to his office, 
cannot even be discussed 

nEcn^nviT^ No dema nd for a grant can be made 
assembly. e xcept on the recom mendation of 

the Governor. The Legislative As- 
sembly has, however, the power to assen t or to re fuse 
to, assent to any demand, or to assent _subject~~to~a 
particular reduction in the amount demanded — there 
being no power in the hands of its members to in- 
crease any demand 


restoration or if th e Legislative Assembly has not 
assented to any demand for grant 
or has assented subject to a reduction in the amount, 
the Governor may restore such grant if, in his opinion! 
the refusal or reduction would affect the due dis- 
charge of any of his special responsibilities. 
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( scppuarENTART The Governor may also lay before 
ggSSSST the legislature a supplementary 
statement of expenditure, if it be- 
comes necessary in any financial year, and the same 
provisions which apply to the Annual Financial 
statement wouldr" apply to it 
3 CONCLUSION 

The financial powers of the Provincial Legislature 
are, like its legislative powers, circumscribed within 
narrow bounds the Governor having all possible 
powers both with regard to raising and spending of 
revenues The legislature has no initiative in raising 
revenue and is denied any control over that part of 
the expenditure which is declared charged on the 
revenues of the province The charged expenditure 
covers about three fourths of the total revenues of the 
province, and the scope of intervention by the legisla- 
ture is thus considerably restricted. But even in that 
sphere the Legislative Assembly is not all in all A 
grant refused or reduced by it may be restored by the 
Governor if, m his opinion, such refusal or reduction 
would affect the due discharge of any of his Special 
Responsibilities This is a power which is capable of 
justifying almost any restoration which the Governor 
decides upon, thereby reducing the legislature to a 
position Gutter helplessness 

^''Relation of the Provincial Executive to the 
Provincial Legislature 

EXEcurrS TkCr:rA “ executive authority of each pro- 
vmce is vested in the Governor, th* 
Council of Ministers being there merely to 'aid and 
advise ton in the discharge of h, s functons oilier 
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than those in which he is required to act in his dis- 
cretion. The Ministers have thus no locus standi and 
do not in the strictly legal sense constitute the 
"Government.” 


SPHERE OF 
CONTROL BV THE 
J.EGISLATURE, 


The G overnor being appoin ted by 
H is Maj esty, and being subordinate 
to ~the'~~Goveraor-General and the 


of State, is in no wav responsible to the 


ence, in so far as the administration of 
s carried on by the Governor acting in 
Jfcus discretion, or exercising his individual judgment, 
tjhere could be no question of the responsibility of the 
executive to the legislature.' Only in so far as the 
Governor acts on the advice of his Ministers is it 
possible at all for the legislature to control the actions 


of the Executive, by holding the Ministers responsible 
to itself .'ll 


ABom-noN of ^3 shown already, the sphere of ad- 
• ministration, in which the Governor 
acts in his discretion, or exercises his individual judg- 
ment, is not clearly marked out from the sphere in 
which he acts on the advice of his Ministers. This has, 


at once, two results. Firstly, it makes his powers of 
interference in the administration as large as he may 
interpret them to be, thereby denying any real power 
to his Ministers. Secondly, it makes the Ministers 
legally competent to handle all departments, there 
being no subjects or departments wholly reserved for 
administration by the Governor in his discretion. 
Thus the old distinction between “Reserved'’ 
and "Transferred” subjects is done away with. The 
provincial executive is no longer dyarchical; it is 
unitary. 
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v/thnistebiaIj In so far as the Governor refrains 
responsibility fom interfering with the work of 
the Minis ters, the latter have effective control over the 
administration. But howfcir are the Ministers respon- 
sible to the legislature ?V The Ministers are appointed 
hy the Governor, and hold office during his pleasui’e, 
he distributes 'work among them, presides over their 
meetings and makes rules fo»- the more convenient 
transactions of business of government. Thus, legally, 
theie is nothing to show that the Ministers would be 
responsible to the legislatures There is, however, one 
provision which is significant in this respect, namely, 
that the salaries of Ministers are fixed by Act of the 
Provincial Legislature But, this by itself would not 
legally secure ministerial responsibility for, once the 
salary of a Minister is fixed, it cannot be altered 
during his term of office Moreover, the vast legisla- 
tive and financial powers vested in the Governor 
would deprive the legislature of any indirect control 
over the Ministers who may look for assistance to the 
Governor 

The ^Pre 5581011 left b y the perusal 
constitution of the provisions of the Government 

of India Act, 1935, is that the pro- 
vincial legislatures are almost utterly powerless in 
•every sphere Their legislative and financial powers 
are so effectively crushed that it may not be sur- 
prising if they are reduced to mere debating societies 
The Governor may carry on almost the whole of acT- 
ministration m his discretion or in his individual judg- 
ment , and may, if necessary, even secure the responsi- 
bility of the Ministers to himself The towering 
position of the Governor stands out, therefore, m 
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bold contrast with the puny insignificance of the 
legislature. But, these impressions must be revised 
in the light of the working of the Provincial constitu- 
tion since April 1937. Any conclusion based only on 
the letter of the law, without regard to the spirit in 
which it is being enforced, would be nfisleading. 



CHAPTER X. 

THE PROVINCIAL CONSTITUTION AT WORK 


1 INTRODUCTORY 


constitutional The provincial part of the new con- 
deadlock. stitution came into operation on jgt 

Aonl. 1957 A few week before that date, elections - 
'for the constitution of the new legislatures were held 
in all Governors’ provinces On the results, of those 
elections, the Governor in each province, acting m 
accordance with the Instrument of Instructions, sent^ 
for the leader of the party which had secured a 
majority of the seats in the legislature, or was the 
largest single party therein.* In four p rovinces, 
namely, Bengal, the Punjab Assam and Sind, the 
leaders accepted the invitation and the Governors 
had, therefore, no difficulty m formmg Ministries 
which enjoyed the confidence of the respective legis- 
latures But, in the remaining provinc es, where the 
candidates put up by the Indian National Congress 
had secured a majority of seats, the leaders, acting on 
the instructions received from the Congress Working 
Committee, refused to_ accept offiiv* unless, the Gover- 
nors gave an assurance that they would not, in prac- 
tice, exercise any of the numerous powers given to 
them by the Act, of acting in discretion or exercising 


cul 1 1 ne^th **??**?? Norl * 1 West Frontier Province Instead of 

ta thf fcnfotM? P 2 rty wh,cb "" Insert party 

m yaKr*-* who w 
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Individual judgment Thus, the Governors were 
asked, on threat of non-acceptance of office, to sur- 
render all special and over-riding powers given to 
them by the constitution and to agree to carry on the 
entire a dmini stration of the province in accordance 
with the advice tendered to them constitutionally by 
their Ministers. The Governors, while assuring the 
leaders of their good will and sympathy, considered 
it impracticable, for constitutional reasons, to divest 
themselves of the responsibilities and duties which 
had been placed upon them by Parliament They 
were, therefore, unable to give such assurance s, and 
argued that it was not within their power to give any 
such guarantee, as it would amount to a direct breach 
of legal duties imposed on them. 


interim The Governors were, therefore, com- 

ministries. peUed to look elsewhere for the for- 
mation of Ministries in the "Congress'’ provinces. A 
Council of Ministers consisting of the leaders of mino- 
rity parties and groups in the legislature was formed 
by each Governor in these provinces, but since 
these did not enjoy the collective confidence of 
the legislature, their existence could not but be re- 
garded as purely temporary. They came to be known, 
therefore, as “I nterim Ministries" though their 
members were Ministers in every sense, there being 
no such thing as an “interim” Minister recognised by 
the AcO These interim Ministries continued in office 
until July 1937 when the Congress parties in the 
legislatures agreed to accept offices. The real work- 
ing of the new constitution in the provinces can be 
said to have begun only then. 
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& new era. Prom Jul y 1S37. India marched 
ahead with the new constitution 
working in all the provinces. Though the Congress 
had failed to secure any formal undertaking about the 
non-exercise of special powers vested in the Gover- 
nors, the controversy had done much to clear the 
point that the Governors would not e xercise these 
powers from day to day , but would consider these us 
reserve powers to be used on exceptional "‘occas ions'. 
The spinCTn~which the provincial constitution came 
to be worked was, therefore, a welcome surprise to 
the very critics of the constitution. 

2 THE PROVINCIAL. EXECUTIVE 

appointment or The Governors appointed the Minis- 
..iL.ioTcr."-, ters not in their discretion but on 

the advice of the leader of the party which command- 
ed a majority of seats in the legislature. Nowhere did 
the Governor attempt to make any changes in the 
names of Ministers submitted by the leaders. In prac- 
tice, the Ministers, therefore, came to be the nominees, 
not of the Governor, but of the party in power. 

The leader of 0,6 majority party 
naturally assumed a prominent posi- 
tion. He came to' be known as the 
Chief Minister or Prime Minister, though the Act did 
not contemplate any such provision. As the leader of 
his party in the Legislature, and head of his colleagues 
in the Cabinet he came to acquire a position of dis- 
tinct superiority. In voting salaries of Ministers some 
legislatures recognised his superior position-by -fixing 
a higher salar y for him . — ~ — Z 
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joint In the composition of the Ministries, 

responsibility. th e principle of Joint Responsibilit y 
tppms tn have been borne inlmind in all the, provin ces. 
The Congress Minis tries were the most pronounced in 
-their adherence to this principle, and admitted only 
those members into the Ministerial fold, who under 
took to accept allegiance to ^tbe Congress party and to 
Garry out its directions. O-The other Ministries could 
not be so homogenous and had to admit members of 
different parties, thereby forming coalitions.''^"” 
represe ntat ion The Instr ume nt, of Instructions re- 
quires the Governor to_ include ‘so 
Jar as practicable members of important minority 
communities.’’. This was interpreted by some to 
mean that it was the duty of the Governor 
to include in his Ministry representatives of 
each ^important community. Any insistence oh 
such interpretation would have caused a serious 
difficulty in securing the principle of joint 
responsibility which was equally stressed upon by the 
Instrument of Instructions. Fortunately, the Gover- 
nors did not think fit to insist on the inclusion of such 
representatives, with the result that the principles of 
joint responsibility was developed and the smooth 
working of the government wa3 ensured. 


SE«Sr The Mmisters are to hold office 
during the_ pleasure .of /the , Gover- 
nor; Jmt in practice, the tenure of the Ministers has 
come to depend upon .the confidence reposed in them 
by the legislature. No Ministry has been retained after 
it has lost the confidence of the legislature, and no 
M i nis try has been dismissed unless the legislature has 
directly or indirectly declared its want of confidence 
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m the Ministers *^The responsibility of the Ministers 
to the legislature has, therefore, been complete t Even 
snap votes on demands for grants, when they went 
against an existing Ministry, were interpreted by the 
Governors as indicating lack of confidence in the 
executive 

distribution of The Governors .have left the alloca* 
work & meetings 0 f wor k the assignment of 
portfolios among the Ministers to 
to be settled among themselves The Governors have, 
howeverT exercised their right of presiding over th6 
Councils of Ministers, and have not followed the prac- 
tice of_His Majesty who normally absents himself 
from all business meetings of his Council This has, 
however, led to the institu tion of “informal meetings” 
■of the Ministers, where the Prime“Minister presides, 
.and matters of pobcy are already decided upon, so 
that in formal meetings the Ministers speak with a 
muted voice before the Governor 


parliamentary The absence of any legal restriction 

SECRETARIES . , 

on the number of Ministers has en- 
abled the Provincial Ministries to appoint Parliament- 
ary '"secretaries to the Ministers Their position is 
that of assistants to the Ministers whom they relieve 


• In the Central Provinces In July 1939 the Governor acting on 
the adrlr* M his rrlme Minister, called for the resignation of some 
his ministers with whom the Prime Minister had differences and 
*° d ® »° obliged to dismiss them from office 
The Prime Minister thereupon formed a new ministry but soon lost 
«inu?JS. d ^ e lhs •?e‘ slaturo “d resigned One of the dismissed 
mlnUtera was then called upon to form a new Ministry 

Ministry in Sind In 19t0 were brought about by 

fall *o7*ai£i niwh ^ ln Sind ,n 1938 a" 3 ihe 

IWub Ministry In Bind ln J9i5 were brought about bv 
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3 THE PROVINCIAL LEGISLATURE 
legislation not The Provincial Legislatures have in 
restricted practice, been allowed maximum 
liberty to legislatewithin the sphere assigned 'tothenf 
The Governors have not used their power of vetoing 
(or withholding assent to) legislation nor has the 
Governor General exercised his powers of withholding 
assent ~lo Bills reserved for his consideration by the 
Governor No Ac t has been disallowed by His Majesty. 
On the other hand the Governors have not_availec 
themselves^of the power of issuing Ordinances at any 
time in their discretion or of enacting Governor’s Acts 
Such Ordinances as have been issued by them have 
been promulgated on the advice of their Ministers who 
are responsible to the legislature and have been, 
each case, of invaluable help to the administration 
the province 

The Governors have also refrained 
fromjexercismg their powers of re- 
storation of grants refused or reduced by the Legis- 
lative Assembly • But the ^charged expenditure has 
constituted by far the greatest stumbling block in the 
way of ensuring control of the legislature over pro- 
vincial finances 

4 RESPONSIBLE GOVERNMENT IN THE PROVINCES 

SSimmoK 1016 ^ orkm 5 of the provincial con 
stitution has been satisfactory 
mos t resp ects It has shown that by developing con- 
ventions and understandings capable of being enforced 
by ’sGong^ubhc opinion organised through political 
parties, it is possible to derive the ‘ substance of mde- 

“S*” 0 ; ,S“ rcl . se< r 01 * sower or restoration 
u 10 iraintaln the system of Commissioners 


who! 

1 , m\ 
n of 1 
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pendence” in the provinces even from the present 
constitution. If the true test of a constitution lies 
not in its theoretical perfection but its smooth work- 
ing, the provincial part of the constitution must be 
pronounced a success. The indelible impression left 
on the mind by the working of the provincial consti- 
tution is that Responsible Government in the pro- 
vinces was realised in a very large measure. 


achievements This was also evident from the 
ministries. vigorous activity with which popu- 

lar ministries were able to launch 
ambitious programmes of legislative and administra- 
tive reform in order to re-construc^the economic and 
social life of their provinces. 'T&ough in seven out 
of the eleven provinces this activity has suffered a 
temporary set-back due to the resignation of the Con- 
gress ministries, there is no doubt as to the immense 
enthusiasm with which a new life was infused in the 
administrative machinery during their term of -office."" 
The evils of red-tapism were partially remedied^By" 
personal attention on the part of ministers and the 
Services were called upon to show greater courtesy 
and sympathy in dealing with the public and to 
accustom themselves to “a rapid response to public 
grievances, a new spirit of enterprise and drive, and 
a courage to experiment and to take measures from 
which Governments under the previous constitution 
would have shrunk.”* As a preliminary step to the 
introduction of various reforms. Provincial Govern- 
ments appointed a number of expert committees to 
review different problems and make suitable sugges- 


o "The Halted Provinces *n<3 the New 
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tions for legislative and administrative action These 
committees co\ ered a variety of topics and their re 
commendations formed the basis of Government 
measures Among the most Important reforms car* 
ned out by popular ministries may be mentioned the 
following — * 


1 Education Extension of pr imary educa tion 
literacy cam paigns among adults , starting of te chnical 
institutions, attention to phy sical train ing, etc 

' I 

2 Agricultu re Liberal policy of suspension s 
and re missions of land revenue . Te nancy leg islation, 

3 Rur al Debt R elief, Regulation of Money-lende rs^ lm 
proved marketmgSof agricultural produce. I rrigation 
programmes, aid to cottage mdustne s'letc ' ‘ 

3 R ural Developme nt Provision of drinking 
water in the villages, extension of medical facili ties. 
R oad-d e\ elopment, etc 

4 Social Reform Prohibition, Temple Entry 
Legislation, removal of miscellaneous d isabilities suf- 
fered by the scheduled classes, etc 

5 Industries Industrial and Economic Surveys, 
increase m wages o f labour, Legislation for Settle- 
ment of Industrial Disputes etc 

6 Local Self Government Abolition of nomi 
nations in municipalities and local boards, re-con” 
struction of village panchayats 


comprehensive and Is more an abstract of ten 

SSZtSu?, KSSSi?'* * <“”W « “e “tom « W 
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critical, Man y of these reforms were long 

acSeyemento™ over-due and were therefore univer- 
sally welcomed, though some of 
them naturally aroused opposition from vested inter- 
ests. Unfortunately, a few gave rise to vigorous 
opposition as they were alleged to affect a particular 
community or interest Among these may be men- 
tioned the Prohibition programme of the Bombay 
Government, the Bombay Industrial Disputes Act, the 
Tenancy Legislation in the United Provinces, the Cal- 
cutta Municipal Amendment Act and the Bengal 
Secondary Education Act Apart from the intrinsic 
merits of the programmes of provincial ministries, the 
joint of constitutional interest that emerges is that 
the new ministers found ample opportunities to re- 
deem their pledges to the electorate. In fact, the 
Congress ministries forgot their original object of 
accepting offices to 'wreck’ the constitution and were 
the most enthusiastic in working it. Perhaps, the 
reality of the transfer of power was a surprise to 
them. As Sir Harry Haig has put it, “There is reason 
to think that the Congress also could not bring them- 
selves to believe that so much power was really being 
transferred." 

limitations of This does not, however, mean that 

RESPONSIBLE ....... , , , , “ 

government tne Ministers were all powerful in 
the provinces. In ’ thejir$t place, 
the very forbearance of the. Governor from the exer- 
cise of powers vested in him was based on an under- 
standing which could not survive a definite or radical 
difference of outlook between the Governor and his 
Ministers. This was a conscious or unconscious check 
on. the popular Ministries who had naturally to forego 
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all radical measures, in order to continue their good 
relations with the Governor Secondly, the Ministers 
found it extremely difficult to work the constitution 
in a progressive spirit so long as the financial re- 
sources of the province were restricted to the levy of 
taxes allowed to them by the Government of India 
Act, 1935, and so long, further as about three fourths 
of the total revenues were required to meet expendi- 
ture which was charged on the revenues of the pro 
vmce Their programmes had, therefore to be 
severely curtailed The other restrictions on Res- 
ponsible Government in the provinces were the result 
of provisions governing the relations between the 
Centre and'tfie provinces These are analysed in the 
next section 


y' 

But while these constitutional limi- 
tations still left the ministries ample 
scope for their activities for some 
time to come, the future of Responsible Government 
m the provinces to be seriously challenged by the 
persistent lack of political parties and by the conse- 
quent emergence of the problem of communal 
minorities in India 


pakS's' 1 ' It b a well known principle that the 

smooth working of Parliamentary 
Government is dependent on the presence of a few 
irelZ organised political parties The singular lack of 
such parties m India is regarded by many as a chief 
stumbling block m the way of India’s constitutional 
development. The working of the provincial consti- 
tution has demonstrated the truth of this remark 
beyond all possibility of doubt 
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in Apnl 1937, gave place to Congress Coalition Minis- 
tries some time later, the Bengal Ministry, with a few 
defections has had, on the whole, a smooth sailing, 
but the Smd Coalitions have come out the worst of 
all The first Coalition Ministry lasted for less than 
a year the second had its existence threatened almost 
in every session of the legislature and ultimately suc- 
cumbed about two years after assumption of office, 
the third Ministry resigned after a few months and a 
fourth ministry is now functioning Multiplicity of 
parties and the extreme fluidity of the elements m the 
legislature whose members change their political 
opinions as often as it suits their personal interests, 
are primarily responsible for this state of affairs In- 
stability of Ministries should be a matter of serious 
concern to any province, and most of all to a young 
and undeveloped province like Smd where programmes 
of economic and social reconstruction require urgent 
attention The necessity for developing political 
parties on certain principles is, therefore, paramount 
if responsible government m the provinces is to yield 
any material results The problem acquires added 
importance due to the fact that at present most of 
the parties m the provincial legislatures are based on 
communal bonds, with the result that communal 
minorities are always at the mercy of the majority 
community. This can be got over by shaking off com- 
munal trammels and forming political parties so that 
economic and political ideologies may take the place 
of communal bickerings But so long as we have com 
munal electorates and the deep distrust between the 
different communities, there can be no such immediate 
prospect This has led to the cry that democracy of 
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the parliamentary type is not suited to India. This 
difficulty was anticipated by the Joint Parliamentary 
Committee, 1934, which reported : “Parliamentary 
government as it is understood in the United King* 
dom, works by the interaction of four essential 
factors: the principle of majority rule; the willingness 
of the minority for the time being to accept the 
decisions of the majority; the existence of great 
political parties divided by broad issues of policy, 
rather than by sectional interests; and finally the 
existence of a mobile body of public opinion, owing 
no permanent allegiance to any party and therefore 
able, by its instinctive reaction against on one side or 
the other, to keep the vessel on an even keel In India 
none of these factors can be said to exist to-day.*’* 

C< iotstriesX 111656 above considerations 

_ ' only convinced the committee to intro- 

duce certain safeguards "in the Constitution, the 
system of Parliamentary government has been sub- 
jected to severe criticism in India on the ground that 
under thcpresent circumstances it can only mean the 
permanent rule in each province of a communal ma- 
jority and the consequent exclusion from office, or 
relegation to unimportant portfolios, of the represent- 
atives of the minorityy Hence, the proposal for Coali- 
tion Ministries, in which representatives of the 
'minorities may be included, has been widely canvas- 
sed by a section of opinion in India, but any such pro- 
vision by law would strike at the very root of the 
principle of Joint Responsibility and thereby undo 
what little has been achieved ‘by nowJ^ It would in- 
troduce the communal virus right into the delibera- 
•J.P. C. Report Vd, X. p. 11. 
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lions of the Government itself But if the only alter- 
native to them is a complete deadlock and an 
intensification of communal feelings, they may he 
resorted to provided there is a prior agreement upon 
a body of specific objects which they agree to be tem- 
porarily more important than these differences, ’* and 
in the hope that the communities may thereby learn 
to gradually lose their differences by concentrating 
■on far reaching economic and social programmes and 
relegating communal issues to their proper place, so 
that in time to come communal divisions may lose all 
force and such coalitions may then become redun 
dant-t To advocate coalitions as a normal or perma- 
nent feature of an constitution is to perpetuate our 
communal divisions and render the executive m capa- 
ble of united and vigorous action ItVill be a serious 
aggravation of an evil which is already inherent in 
parliamentary democracy 


5 PROVINCIAL AUTONOMY 

two meanings The expression “Provincial Auto- 
nomy 5 ' is freely used m relation to the provincial part 
of the new constitution. But m popular usage the term 
conveys two meanings, not often kept distinct. It 
may mean either that the provinces are broadly free 
from control by the Government of India and are, m 
that sense, independent or autonomous, or that the 
go\emment of the province is responsible to the 
people through their representatives m the legislature 
ttie^pp.oper in !ts proper sense, Provincial Auto- 
nomy means freedom from cehtral 
control, the institution of a form of government 


t rf U Fln l ' P n 1I ff Ur7 In England pp 78 9 
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"whereby each of the Governors’ Provinces will 
possess an Executive and a Legislature having exclu- 
sive authority within the Province in a precisely de- 
fined sphere, and in that exclusively provincial sphere 
broadly free from control by the Central Government 
and Legislature.”* This, according to the Joint Par- 
liamentary Committee, is "the essence of Provincial 
Autonomy." This meaning of the term leaves un- 
settled the manner in which this exclusive and broadly 
uncontrolled authority of the province is to be exer- 
cised ; it does not imply that the Executive of the pro- 
vince will necessarily be responsible to the Legisla- 
ture. A government of a province free from central 
control, but not responsible to any legislature or other 
body in the province may also, according to this con- 
stitute Provincial Autonomy. 

necessity of In India, Provincial Autonomy is’ 
distinction. popularly identified with Responsible 
Government and the strict meaning of the term is 
often not borne in mind. It must be recognised that 
the use of the expression should not lump together 
these two different requirements which may not 
necessarily exist side by side. The one refera to re- 
lations between the province and the Centre, while 
the other conveys the idea of self-government There 
is no doubt that before Responsible Government can 
become real in a province, the control of provincial 
affairs by the Centre should cease; every case of 
Central interference will be a breach in the principle 
of self-government in the province; to that extent 
Provincial Autonomy is a condition precedent to the 
establishment of Responsible Government, but there 

•J. P. C. Report, p. 23 
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may be Provincial Autonomy and yet no Responsible 
Government. 

6 HOW PAR HAS PROVINCIAL, AUTONOMY BEEN 

INTRODUCED IN INDIA’ 

The question of autonomy of the provinces must 
chiefly relate to their relations with the Centre and 
resolve itself into the query how far are the pro- 
vinces free from Central control in provincial 
affairs’ 

new status of The constitution of India, embodied 
the provinces m Government of India Act, 
1935, is based on federal principles, 
and confers a new stall, s on the pro/mces which 
were h.therto, mere agents of the Government of 
India The legislative financial and administrative 
powers of the provinces are no longer derived from 
the omnipotence of a Central Government, but are 
specifically laid down in an Act of Parliament which 
also prescribes the powers of the Central Government. 
This at once gives to the provinces a higher consti- 
tutional status which, as mere administrative units, 
they have hitherto lacked In so far as the Act of 
1935 provides for a field of exclusive jurisdiction of 
the Provincial Executive and Legislature, it marks a 
distinct improvement m the position of the provinces 
But their autonomy is subject to several limitations. 

SHE 11 " Firstly, the scope of Provincial legis- 
legislation lation is not strictly exclusive Even 
on matters included in the Provin- 
cial Legislative List, the Federal Legislature can pass 
laws if the Governor-General issues a Proclamation 
of Emergency. With regard to matters included m 
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the Concurrent Legislative List, the Federal Law 
prevails in case there is a conflicting Provincial Law, 
and the latter can prevail over the Federal Law only 
with the assent of the Governor-General or His 
Majesty. There are thus no rigidly marked boundaries 
separating the Provincial sphere from the Federal, so 
as to exclude all possibilities of encroachment by the 
latter. 

governor- Secondly, with regard to introduction 
powers in of several kinds of Bills or Amend- 
legislation. merits in the Provincial Legislature, 
the previous sanction of the Gover- 
nor-General is necessary. - Bills duly passed by the 
Provincial Legislature may be reserved for the con- 
sideration of the Governor-General who may either 
assent to the Bill, or withhold assent, or reserve it 
for the signification of His Majesty’s pleasure thereon, 
or return the Bill for reconsideration by the provincial 
legislature. 

governors Thirdly, whenever a Governor of 

RESPONSIBILITT . . . ,7 J. ‘ 

to the governor- tne province acts in his discretion 
general. or exercises his individual judgment, 

he is subject to the control of the 
Governor-General. This is so wide and sweeping a 
reserve of power in the hands of the Governor- 
General that it may place the whole of the legislative, 
financial and administrative machinery in the hands 
of the Governor-General. The Governor while with- 
holding assent to legislation, issuing Ordinances in 
his discretion or individual judgment, enacting 
Governor’s Acts, exercising Special Responsibilities, 

* See Chapter IX, p. IM. 
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restoring grants not sanctioned by the Legislature 
etc , is subject to the control of the Governor General. 

federal Fourthly, the executive authority of 

directions every province is to be so exert lsed 

as not to impede or prejudice xhe exercise of authority 
of the Federation. And for securing this the Fede- 
ration may give necessary directions to a provinc 
Such directions may be issued in particular to carry 
into execution an. Act of the Federal .Legislature, and 
to construct and maintain means of communication 
declared to he of military importance And if it ap- 
pears to the Governor-General that m any province 
effect has not been given to any directions so given, 
the Governor General acting_m his_discretion._may 
issue necessary orders to the Governor of the 
province 

governor Fifthly, tne Governor General^ acting 
special in his discretion may 'at any _ time 

direction issue ordera to the Governor of a 
province as to the manner in which the executive 
authority jif_the province isto be exercised for the 
purpose of preventing any grave menace to the peace 
or tranquillity of India or any part thereof * 


agentop toe Slxthh J> the Governor General may 
governor direct the Governor_of any province 

general. to discharge as his a gent suchTunc- 

tions in relation to tnbal areas as may be 'specified 
If in any particular case, it appears to the Governor- 
General necessary, he may direct the Governor of 


ictual, 7 exercised by the Governor General la 
^ J >ollJC111 prisoners b-T lie then Ct>Bgre*s 

SlXT./S? J*, 1 * 10 United Provinces and B har But due to the ten 
ntTniLl? ^ lr t atlon bT U*® AH als tries concerned, thg issue was com 
prontscd and the resignation of the 1. Inis tries withdrawn 
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any province to discharge as his agent s uch funct ions 
in relation to defence, external affairs, or ecclesiastical 
affairs~as may be specified in the direction. 
federal And lastly, an amendment of the. 

SSSSion m Government of India Act. 1035, car- 
■the provinces ried in 1939, confers on the Federal 
Government additional powers. It 
Vipg alr eady been noted above that the Federal Legis- 
lature can_pass laws on matters included in the 
Provincial Legislative List, if a Proclamation of 
-Emergency is issued by the Governor-General. There 
was. however, no provision for the Federal Govern- 
ment to carry out those laws in the provinces through 
their own officials. The recent amendment, therefore, 
authorises the Federal Government, in times of tear 
only (but not in case of other emergencies) to take 
necessary executive action and issue directions to the 
Provincial Government in relation to the emergency 
powers exercised by the Federal Legislature. 

sigotiticani^of foregoing limitations are vital 
the limitations, encroachments on Provincial Auto- 
nomy and are couched in such vague 
mid elastic terms that they may yield any meaning 
convenient to the Federation. Provincial Autonomy, 
in the strict sense of the word, is not granted by the 
constitution. Nor is it necessarily 1 an ideal. Perhaps 
-a unitary government for British India, having no 
place for Provincial Autonomy, may be welcomed by 
those who prize national unity above all else; but the 
above limitations on Provincial Autonomy are to be 
deprecated on the ground that each of them consti- 
tutes a hindrance .to the development of Responsible 
■Government in the provinces. So long as the pro- 
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vinces are not free from central control, no Go\ em- 
inent of tEe province can be free to act in accordance 
\ ntL the wishes of the legislature 
7 FAILURE OF COL STITUTION AL JLACHENERY 
IN THE PROVINCES 

issue of If at any time the Governor of a 

proclamation p-o\ince is satisfied that a situation 
has arisen in which the government of the province 
cannot be earned on in accordance with the provisions 
of the Go\ eminent of India Act, 1935, he may, acting 
tn his discretion, issue a Proclamation and thereby 
declare that his functions shall, to such extent as he 
maj specify m the Proclamation, be exercised by 
him in his discretion and assume to himself all or any 
of the pacers of any provincial body or authonty 
except those of a High Court. Such a Proclamation 
can be issued by the Governor only with tne con- 
currence of the Go\ emor-General, and must be com- 
municated forthwith to the Secretary of State and 
shall be laid before each house of Parliament. 

it s Such a Proclamation may be re- 

1 ' J Al '° yoked or varied by a subsequent 

P'-ce'amation and shall cease to operate at the ex- 
piration of six months , but the two houses of Parlia- 
ment can, by passing resolutions approving the con- 
tinuance m force of such Proclamation, extend its life, 
bj a period of twel\ e months at a time, to a maximum 
period of three jears. After that, the Proclamation 
shall cease to have effect and the go\ eminent of the 
province shall be earned on in accordance with the 
ether provisions of the Government of India Act, 1935, 
smhjeot to any amendments made by Parliament The 
language of the Act would give the impression that 
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such a Proclamation might be in force for a little 
less than three years and then if withdrawn for some 
time, it might again be in force for another lease of 
thr ee years, and so on. If the Governor assumes 
to himself any powers of the Provincial Legislature, 
any laws made by him shall, subject to the terms' 
thereof, continue to hare effect until two years have 
elapsed from the date on which the Proclamation 
ceases to have effect, unless sooner repealed or re- 
enacted by Act of the Provincial Legislature. 
coxclcsiok. These provisions giving to the 
Governor complete control over 
the government of the province were intended to be 
in the nature of reserve powers. Ironically enough, 
only two and a half years after the inauguration of 
the constitution these powers had to be resorted to by 
the Governors in seven out of eleven provinces.* That 
a Constitution should envisage, and make provision 
for, its complete breakdown is an interesting feature 
of the Government of India Act, 1925. 


• This was necessitated In November. 1333. by the resignation of 
the Congress Ministries in eight provinces. as a measure of protest 
•against Bmuh policy -with regard to the future of India, only la 
Assam, was the Governor able to feral an alternative Ministry; else- 
where. the constitutional machinery had to be suspended. The 
Governors appointed Adviser* in place ot responsible ministers and 
suspended the legislature*, assuming ail legislative power* 1 0 them- 
selves. The period of six months expired in April. 13*0. but Phrlli- 
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federal finance 

(.Governments in modern times require large 
amounts of money for carrying on their administra- 
tion This money is generally raised in the form of 
taxes levied on the people The existence of more 
than one government in a country — eg , the Central 
and Provincial governments in India, raises the 
question of finding suitable sources of revenues for 
each government, so that adequate amounts may be 
secured for the smooth and efficient administration 
of the country’s affairs 

1 HISTORICAL, BACKGROUND 
introductory The present financial system of India 
is a product of gradual evolution 
made during the last century and a half For a long 
tune the nght to levy taxation and authorize expen- 
diture \viis_yested pnly_inthe Gove rnment o f_India 
and the provincial govemments~were looked upon as 
me re a g ents of th e Central government, both m 
collecting and spending money The" history of 
financial relations between the Central and Pro- 
vincial governments falls _ into _three well-defined^ 
periods. During the first period fro m 1S33 to- 
-l£lC-ihere was complete centralisation of finan ce, ' 
the second period, from 1871 to 1919, witnessed a 
process of gradual financial decentcak^tvwa, vari 
aunng the third period, from 1919 to 1936, a clear dm- 
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tinction was made by rules between Central and Pro- 
vincial heads of revenues and expenditure. The 
acceptance of the ideal of Federation and the introduc- 
tion of Provincial Autonomy in . April 1937 have 
brought new considerations which lie at the basis of 
the present arrangement 


the first period »j> 2 j 0 pQji C y G f concentration of all 
authority — legislative, administra- 
tive and financial, in the hands of the Central Gov- 
ernment, was pursued ever since the passing of the 
Regulating Act of 1773. It Iqd to the complete sub- 
ordination of the provincial governments to the 
Centre. The provincial governments could neither 
raise money nor spend it without the express author- 
ity of the Centre. “If it became necessary," wrote 
Sir John Strachey, “to spend £20 on a road between 
two markets, to rebuild a stable that tumbled down, 
or to enteratin a menial servant on wages of 10 shil- 
lings a month, the matter had to be formally reported 
for the orders of the Government of India." Such 
a system could not but lead to gross waste, as no 
provincial government would have any incentive for 
economy. Besides, it enforced a barren uniformity 
in a country whose diversity of conditions called for 
local independence and initiative. The provincial gov- 
ernments, having no interest in the development of 
the revenues, offered little co-operation in the matter, 
with the result that there was neither economy nor 
elasticity, nor the necessary diversity in the financial 
(system. To quote again Sir John Strachey, “The 
distribution of the public income degenerated into 
something like a scramble, in which the most violent 
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had the advantage with very little attention to reason. 
As local economy brought no local advantage, the 
stimulus to avoid waste was reduced to a minimum, 
and aa no .local growth of the income led to local 
means of improvements, the interest in developing 
tfhe public revenues was also brought down to the 
lowest level ” 

the second The first step towards financial 
Ian to 1913 devolution was taken in 1871 when 

Lord Mayo’s Government initia ted the system of 
Provincial Settlements "by which certain heads of 
expenditure of a local character, along with the 
revenue or departmental receipts yielded by them, 
were transferred to the Provincial Governments" 
These heads were —Police, Jails, Education, Roads 
and Civil Works, M^dicaPServices, and Registration 
As the revenue received under these heads was not 
adequate to meet the cost of administration, the pro- 
vinces received certain annual lump-sum grants from 
the Central Government, and . were required to make 
up_t he de ficiency,. if .any, byjocal . taxatio n T his at 
once led to a greater sense of responsibility among 
the provincial governments which tried to distribute 
their limited resources in the best possible ,way But, 
the annual settlement of lump sum grants gave rise to 
provincial rivalries and the provincial governments 
soon discovered that the practice of economy on their 
part would only bring about a reduction in the amount 
assigned to them m the next financial settlement. In 
1877, Lord Lytton’s Government earned the process 
^ step further, by transferring additional heads to 
the provincial government These were —Land 
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Revenue, Excise, Law and Justice, General Admin- 
istration, and Stamps. The annual grants allowed to 
the provinces were raised and in addition a share in 
the revenues yielded by Excise and Stamps was given 
to them. Thus a beginning of the system of “divided 
heads” was made. In other ways, this arrangement 
was merely an extension of the principles of the set- 
tlement of 1871, and contained all the defects of that 
settlement. In 1882, Lord Ripon’s Government 
introduced two main changes. Firstly , the head of 
revenue were divided into three main categories: — 
(i) Imperial heads: — Customs, Salt, Opium, etc.; (ii) 
Provincial heads: — Departmental Receipts under 
heads of Expenditure and Provincial Rates or local 
taxes; (Hi) Divided heads:— Excise, Stamps, Forests, 
Registration, etc. The system of lump-sum grants 
was abolished, and instead, the provinces were 
assigned a share in Land Revenue which thus became 
a “divided head.” Secondly, the settlements were to 
be made thereafter not every year, but every five 
years. Minor changes were made in such subsequent 
settlements in 1887, 1892 and 1897. In 1904, Lord 
Curzon’s Government declared these settlements a3 
qua3i-permanent. In 1912, Lord Hardinge's Govern- 
ment, after making certain changes on the recommen- 
dations of the Royal Commission on Decentralisa- 
tion which presented its report in 1909, declared 
these settlements as permanent. These arrangements 
continued till the introduction of the Reforms in 1919. 

( ra&rxTORMS THE Th5 financial arrangements exist- - 
1 arrangement. mg before 1919 contained .various 
| grave defects. The Divided heads 

were a veritable bone of contention and led to inter- 
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ference by the Central Government in provincial 
matters; provincial inequalities and jealousies led to 
extravagance and mutual recr imina tion; and the pro- 
vincial governments were yet too subordinate to the 
Central Government in as much as they could frame 
no separate budgets, and had no independent powers 
of taxation and borrowing. 

the third The Reforms of 1919 ushered in a 
new era in the history of Indian 
finance. As the provinces were 
given a partial measure of responsibility, it was 
pdcessary to allocate the heads of expenditure and 
the sources of income so as to free them from con- 
stant interference by the Centre. Hence, the first 
c hang e made in the financial relations between the 
Centre an,d the provinces was the abolition of “divided 
heads.” A clear distinction between Central and 
Provincial heads was drawn by rules made under the 
Government of India Act, 1919. The Central head s 
Included Custom s, Income-tax, Railways, Posts and 
Telegraphs^ 'Opium, Salt, Military Receipts, etc., and 
the” Provincial heads included Hand Reve nue, Stamps^ 
RegistrationrExeise -and Forests. -The provincial "gov- 
ernments were now authorised to levy ta xa tion on 
their own authority, oh-matters. classified 1 as' proving 
cSl and were emp owered ~t o~frame tHeiF own~Fudgets. 
Thus a limited independence was^ granted to them, so 
that they were ‘ho longer ‘entirely at the-'mercyof 
the Government of In dia. -B ut the abolition of "divid- 
ed heads" and toe complete transfer of certain lucra- 
tive sources, particularly land “revenue, 'to' the pro- 
Vasas, ssoii created a prttfofern 1 or t5e~Central Gov- 
ernment which found its f i nancial position adversely 
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affected. It demanded certain contributions__from 
the provinces to make up for the deficit in the Central 
budget. Accordingly, a committee, presided over by 
Lord Heston, was appointed to go into the question 
and'fix the amounts of contribution payable by differ- 
ent provinces. The recommendations of the Heston 
Committee, referred to in popular language as the 
Meston Award, gave rise to protests from almost all 
provinces each of whom complained of singularly 
unfair treatment. This system of provincial contri- 
butions being unpopular and wrong in principle met 
with insistent opposition? but it was continued till 
1928-29 when it was finally abolished. 

2. THE PROBLEM OF FEDERAL FINANCE 

toe froblem° F Tiie BCCe P* anr - e Ube Alea of All- 
India Federation created a fresh 
problem of putting the financial relations between the 
Federation and the Provinces on a footing compatible 
with the basic principles of federalism. Though the 
principles by which public finance is conducted are 
the Same in a Federal, as in a Unitary State, it is 
necessary in a federal constitution that the sources 
of revenues and the heads of expenditure should be 
allocated among the Federal and Provincial Govern- 
ments by the constitution itself. Such allocation 
should be rigid so as to remove all 1 possibilities of 
encroachment or of over-lapping jurisdiction, and 
must be such that it fits in with the distribution of 
legislative powers among the Federation and its units. 
It is further necessary to see that the arrangement 
decided jjpon_secures adequat e fund s to _each_ govern- 
ment and is conducive to administrative convenience 
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and economy The problem of Federal finance is, 
therefore, to harmonize a rigid allocation of financial 
powers with adequacy for all, at the same time 
having regard to administrative convenience and eco- 
nomy Such a problem admits of no smgle solution 
applicable to all federations The prevailing circum- 
stances in a country determine the "detailed lines on 
which it could be solved 

scheme adopted ipjjg scheme of federal finance 
in india. adopted in India is the r esult of the 

deliberation^ of several bodies. The Fed eral Finance 
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Provincial Governments is contained in the rigid line 
drawn between Federal and Provincial sources of 
revenue. Thus each has a w ell-marked sphere defi - 
ni tely as signed _taJt; any_encrda~chinent~]bv th e oth er 
being ~uitra_vires< 


federal The following taxes included in the 

Federal Legislative List can be 
levied only by the Government of India: — (i) Cu stom s 
duties; (ii) Duti es of Exc ise on t obacco and.-Cther 
goods manufactured in India except alcoholic liquors 
hemp, drugs, etc., (iii) Taxes o n Income other than 
agricultural income; (iv) CorporationJTax; (v) Duties 
on .gait; (vi) Taxes on the capital value of property, 
ojher than agricultural land; {vii) Taxes on the 
capital _of companies; (viii) Duties in_respect ©(.suc- 
cession to property othe r than a g ricultural l and; (ix) 
StamjT3utIes~bn 'bTDs'o^.exchange, cheques, etc., (x) 
Terminal taxes on goo ds and passengers carried by 
rail or alrf (xi) Taxes on railway Tares and freights. 


revenues 1 "' The f °l low in& taxes included in the 
Provincial Legislative List can be 
levied only by the Provinces Land "Revenue; 

(ii) Excise duties on intoxicants like. liquor, hemp 
and drugs; (iii) Taxes on Agricultural. Income; (iv) 
Duties in respect of succession to agricultural land; 
(v) Judicial Stamps; (vi) Taxes on land, buildings, 
hearths and windows: (vii) Capitation taxes; (viii) 
Taxes on professions, trades and callings; (ix) Taxes 
on sale of goods; (x) Taxes on entertainments, 
amusements and gambling; (xij Taxes on mineral 
lights; (kii)>Taxes on animals and boats. 
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financial The above broad division is, how- 

ADJUSTMENTS. _ _ 

ever, subject to a few adjustments. 
Ordinarily, the Government of India levie s, collects 
and appropriates all revenues secured from taxes in- 
cluded in the Federal Legislative List, but to that 
there are the fol lowing modification s. Firstly, th e net 
proceeds of certai n taxes levied j md_colIected_bX.the 
Federation h ave to be compulsorily handed over to 
the provinces. 


These taxes are: — Duties In respect 
provinces of succession to property other 

than agricultural land, su ch stam p 
d uties a s are mentioned in the^Federal Legislative 
List, terminal jtaxes on goods or passengers^camed 
by rail or air, and taxes on railway fares and fre ights. 

' Here the Federal Government merely acts as a col- 
i leering agent f or the provinces. The reason why these 
.jtaxes were not included m the Provincial (Legislative 
v List was that u niformity of policy in these matters 
\thrpug hout Ind ia was regarded a s of paramount, 
'importance. ’ 1 


miocEEns T0 - Secondly, the net proceeds of cer- 
^pro vinces tain other ta xes included jn_t£e 

X qgjsjgAte hs 

either entirely or tn-pgrt - handed-Over— to .the pro- 
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vinces. These taxes are: — Duties on Salt, Federal 
duties of Excise and Export duties. In the case of 
export duty .on. jute, however, the Federation is boun d 
to assign to the jute-growing provinces (of Bengal,! 
Bihar, Assam and Orissa) such percentage of the net; 
proceeds, being not less than 56, as may be fixed by^ 
Orders-in-Council. , It is to be distributed in propor- 
tion to the amounts of jute grown in the different 
provinces. This percentage has been fixed at 62 1 /* 
on the recommendation of Sir Otto Niemeyer. 

' of Thirdly, the Federal Government is 

INCOME TAX. — 

not to pocket all the receipts from 
Income Tax, but is to harid over after a prescribed 
period, a percentage of the net proceeds of the tax, 
except the amounts collected from the Chief Com- 
missioners’ provinces and on federal emoluments, to 
the provinces. This percentage has been fixed by 
Orders-in-Council, issued in accordance with the Nie- 
meyer Award, at 50; and the amount so payable is to 
he divided among the different provinces on the fol- 
lowing percentage .basis: — Bombay and Bengal 20 
each; Madras and the United Provinces 15 each; 
Bihar 10; Punjab .8; Central Provinces 5; Assam 2; 
Orissa 2; Sind 2; and North-West Frontier Province 1. 
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The Federation may, however, levy a federal 
surcharge on_ Income tax, the proceeds of which 
would form part of Federal revenues. 

And fourthly , certain provinces receive annual 
cash subventions or grants in aid as recommended 
by Sir Otto Niemeyer. 

1. The United Provinces: — Rs. _25 lakhs per 

year for five years. 

2. Assam:— Rs. 30 J akhs per year. 

3. The North-West Frontier Provinces: — 

* Rs. 100 lakhs per year. 

4. Orissa: — Rs. 47_lakhs in th“ first year 

(1937). Rs. 43 lakhs in each of the next 
four succeeding years: and in every sub- 
sequent year, Rs. 40 lakhs. 

5. Sind: — Its. 110 lakhs in the first year (1937), 

in each of the next nine years Rs. 105 
lakhs; in each of the next twenty years, 
Rs. 80 lakhs; in each of the next five 
years, Rs. 65 lakhs; in each of the next 
five years, Rs. 60 lakhs; and in each of 
the next five years, Rs. 55 lakhs. 
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borrowing. The provinces are now given^the 
right to borrow money, on — the 
security of their own revenues, within such limits 
as may be fixed by the Provincial Legislatures. A 
province may not without the consent of the Federa- 
tion borrow outside India, nor without the like_con- 
sent raise any loan if there is still outstanding any 
part of a lokn made to the province by the Govern- 
ment of India. Such a consent is not to be unreason- 
ably withheld, nor is any unreasonable condition to 
be imposed in respect of provincial borrowing; if 
there is any dispute as to the reasonableness of such 
refusal or condition, the decision of the Governor- 
General in his discretion shall be final. 

All loan operations of the Provincial (and 
Federal) Governments are to be conducted through 
the Reserve Bank of India. 

conclusion The financial arrangement explain- 
ed above represents an honest 
Attempt to secure a fair treatment both to federal 
and the provincial governments. It has not, however, 
been entirely free from criticism on grounds of in- 
equality of treatment and inadequacy of revenues 
granted to the provinces. The present financial 
position of the Government of India and the various 
provincial governments may now be briefly noted. 

4. REVENUE AND EXPENDITURE OF THE GOVERN- 
MENT OF INDIA 

The main sources of income and the chief heads 
of expenditure of the Government of India are shown 
in the following table. 
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central On. the Revenue side, by far the 

revenues. most important source of income is 

Customs. This includes duties, on goods, imported 
into India and duties on certain goods, mainly, jute 
and rice, exported from India. Next in importance 
comes Income Tax; this is now paid on a graduated 
ccale by all those whose incomes are Rs. 2,000 -per 
year or more. There is also a Super-tax paid on large 
incomes and an Excess Profits Tax has been recently 
levied after the outbreak of war. Salt and Central 
Excise duties (on matches, sugar, kerosene) are also 
important sources of revenue. These are taxes on 
necessaries of life and the tax on salt has drawn 
special attention as being a tax on the very poorest. 
Opium which was once an important source has now 
been completely dried up due to the stoppage of 
export of opium to China. 

expenditure. 0n tlie side of Expenditure, about 
half the money is spent on Defence 
Services; judged by any standards of modern, expen- 
diture, this is clearly excessive in the case of a poor 
country like India. Railways and Civil Administration 
account for another one-third of the total expenditure 
and the payment of interest etc., on Public Debt 
absorbs about Rs. 12 crores every year. Thus hardly 
any appreciable sum is spent on any nation-building 
activities which have all been transferred to the Pro- 
vincial Governments. 
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E. THE REVENUE AND EXPENDITURE OF PROVIN- 
CIAL GOVERNMENTS 

The provincial governments derive their income 
from the following mam sources. — 



(/« lakhs of Rupees.) 
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The total Revenues and Expenditure of the dif- 
ferent provinces naturally vary Madras, Bombay, 
Bengal, the United Provinces and the Punjab spend 
three or four tunes as much as any of the remaining 
provinces Sind, Orissa and Assam are the poorest 
provinces, considering their total income and expen- 
diture The Revenues of the Provinces are derived 
from a few mam sources Land Revenue naturally 
holds a pre-eminent position in each province Excise 
duties on liquors and other intoxicants like hemp 
drugs, etc , come next, then come Stamps on judicial 
and other documents The mcomes from Forests, 
Registration and Irrigation are not generally appre- 
ciable On the side of Expenditure, General Adminis- 
tration, Administration of Justice and Police and 
Jails absorb about one-third of Provincial revenues, 
with the result that sufficient funds are not left for 
the numerous departments of a developmental 
character 

thb problem or The working of the provincial part 
finance of the new constitution has exposed 

the, financial difficulties whicH~mast~ 
of the provinces have to face. L and Reven ue being 
collected ' mostly* from petty farmers with small hold- 
ings not only does not admit of expansion, hut is in 
immediate need of reduction, and a policy of rpmia-. 
sio_ ns and suspensions has been actually ad opted by 
mos t-Qf-jhfi- £rovmcial Govern ments The revenu e 
fro ™ Excise has long been re garded in india aa 'im- 
moral, or at'least’' anti-social, and prog ronmT ^-nf 
gradual — and m some cases rapid — introduction of 

prohibition ha\e been attempted m most provinces 

particularly m those where the Congress Ministries 
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were in power. Such a policy has already resulted 
into huge losses to the Provincial government. The 
completion of the Prohibition programme would not 
only mean the disappearance of revenue from excise, 
but would actually saddle the Provincial revenues 
with recurring expenditure on preventive staff ap- 
pointed to check smuggling and illicit manufacture 
of liquor, etc. With such gloomy prospects on the 
revenue side, the Ministries have naturally found it 
impossible to set aside adequate funds for financing 
their programmes of developing education, industries, 
a griculture and other departm e nts of p ublic welfare. 

the solution. I The solution of the. problem. -of-pro*. 

' ' vjncial ; fir^ce^may J3e_bnefly jmm- 
medj p. as follows. There should be, in the first in- 
stance, tho^lnctest ‘economy in. all departments so as 
1 to eliminate all wasteful expenditure. In so far as cer- 
tain expenditure, specially salaries of high officials, is 
charged, on the revenues of the province, the hands ot 
the provincial government are practically tied; blit 
every avenue of administrative economy should be 
explored. Secondly, the present sources of income 
should as far as possible, he jealously guarded. Bold 
progr amm es, such as those of prohibition. and drastic 
reductions in land revenue, which imply, immediate 
and wholesale curtailment of revenues, should be con- 
sidered along with the necessity of spending funds for 
the development of nation-buililing activities, like 
education, health, industries, agriculture, etc. Thirdly 
. the scope for fresh taxation _ should be carefully 
examined. Taxes on salepf goods, Duties on succession 
^Jo-property, Taxes on Agricultural Income, and other 
like measures, may be devised so as to bring in fresh 
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^revenues, without throwing any appreciable burden 
on the poorer classes I n short, the question is -.one 
of_augmenting_the-JKesgEt _resources _and_ s pending 
thhn rth" sucEjiway that they yie ld the maximum weI-_ 
iare^oi the province ” — — 



CHAPTER xn 


THE HOME GOVERNMENT OF INDIA 

home The expression “Home Government” 

government. refers to that part of constitutional 
machinery for the governance of India, which is locat- 
ed in England. The political subordination of India to 
Great Britain necessitates the establishment, in that 
country, of an authority to control Indian affairs. 

tjie crown Since the passing of the Government 
of India Act, 1858, the control over 
the Government of India is vested in the Crown. The 
Crown in England acts on the advice of Ministers and 
this practice, though based on a mere convention, is 
as rigidly binding as any law could be. The functions 
and powers of the Crown in relation to India are, 
therefore, exercised through a Secretary of State who 
is the constitutional adviser of the King in all matters 
affecting the Government of "India. 

1. THE SECRETARY OF STATE FOR INDIA 

The office of the Secretary of State for India was 
«Grst created in 1858, when the control over the Gov- 
ernment of India was transferred from the East India 
Company to the Crown. All powers, hitherto exercised 
by the Court of Directors of the Company and the 
Board of Control, were vested in the Secretary of 
State. 
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responsibility The Secretary of State for India is 
TO parliament a member of British Cabinet 
and like his colleagues is appointed by the Crown on 
the recommendation of the leader of the party which, 
has a majority in the House of Commons His is there 
fore a purely political office w ith no fixity of tenur e. 
He is a member of one of the houses of Parliament 
and js. along with his other colleagues responsible to 
it. He continues in office so long as his party com 
mandslTinajonty m the Commons' and J juDuruIe 1 _the 
members of tbe Cabinet have a joint responsibility in 
i as much as they take up and relinquish office "together 


'"The control of Parliament over the Secretary of 
State for India and other members of the Cabinet is 
complete By means of, inte rpellations^ resolutions 
and debates -the members^ Tariiamentcan criticis e 
thepolicy of tbe Govern m ent m~ relation toTndia and 
since Parliament has the ultimate powers of legislating 
for India or refusing to sanction the salary_of_th€ 
Secretary of State for India orjnovmg a vote of cen 
sure against the Cabinet its slightest jvishesLare res- 
pected by the . Secretary of ^t ateln practice however 
--ParhamenFaUow^greattlatitude^toJhe Secretary oi 
^State (^Preoccupation wi th h ome or foreign affairs 
unanimity - of ^hfferent pohtical parties in Englanc 
"With ^ regar d to Kdlan'ljuestions "the^compaHtm 
sSbmtyoflhe' admlmstraXiori inlndia and a genera 
sense of indifference attributable to ignorance of 
Indian conditions and the long distance involved make 
the Secretary of State virtually independent m his 
day to day decisions though on questions of policy he 
acts according to the wishes of the Cabinet as a whole 
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under- The Secretary of State for India is 

secretaries. assisted by two Under-Secretaries — 
one Parliamentary and the other Permanent. The 
Permanent Under-Secretary is an official of the Civil 
Service in England and controls the entire department, 
providing expert advice and information to the Secre- 
tary of State. His tenure of office is entirely indepen- 
dent of any changes in the composition of the Minis- 
try. As an administrative head, his duties are pri- 
marily those of a routine character. The Parliamentary 
Under-Secretary is, however, a prominent member of 
the party in power and is a member of the British 
Parliament, usually selected from the house other than 
the one in which the Secretary himself sits. He ex- 
pounds the policy of his chief, answers questions 
relating to India on his behalf and in every way acts 
as his political assistant His office, like that of the 
Secretary of State, is political. Hence, changes in the 
composition of the British Ministry involve changes 
, in his office also. 

2. ADVISERS TO THE SECRETARY OF* STATE 
* The Secretary of State for India being 

a politician of Great Britain is not 
ordinarily expected to possess detailed knowledge of 
Indian problems ; hence the necessity of providing him 
with a Council of expert advisers was recognised ever 
since the creation of his office in 1858. {With the lapse 
of time, the composition of the Council underwent 
great changes and, except in a few matters where the 
Secretary of State was bound to act in accordance with • 
the decisions of the majority of the members of his 
Council, the functions of the Council were purely 
advisory. Opinion in India was emphatically against 
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the existence of the Council as it was reactionary in 
composition and was, in practice, little more than an 
expensive luxury serving as a screen, rather than as a 
check, on the activities of an omnipotent Secretary of 
State Moreover, it was felt that with the establish- 
ment of self government in India the necessity of a 
body of advisers to the Secretary of State who would 
be reduced to the status of a constitutional head, 
would disappear The retention of any such body 
would only give the impression that the transfer of 
power to the people was not intended to he real, and 
that the Secretary of State would still continue to 
exercise large powers and take important decisions 
"Th e conti nued. existence of the Council was therefore 
reg arded a s _incompatiBl e ~wH lf~the~~ g^t“or^self^ 
government to India 

The Government of India Act, 1935, 

while abolishing the old Councils, 
has made provisions for the appointment of Advisers 
to the Secretary of State The cprporate personality 
of the Secretary of State tn Council has disappeared 
and its place has been taken by the Secretary of State 
The number of Advisers is to be not less than three ^ 
and not more than six, but the actual number may 
be decided by the Secretary of State for India, who 
is also responsible for their appointment. They hold 
office for a penod of five years and are not eligible 
for re- appointment. Any Adviser may resign his office 
or may be removed from his office by the Secretary 
of State if he is satisfied that any person so appointed 
has, by reason of infirmity of mind or body, become 
unfit to continue to hold his office No adviser to 
the Secretary of State is capable of sitting or voting 
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in cither house of Parliament One-half at Ie3St of 
the number of advisers must be persons who have 
held office for at least ten years under the Crown in 
India and must not have left India more than two 
years before the date of their appiontment Each 
Adviser receives an annual salary of £1,350; a special 
subsistence allowance of £600 per annum is given to 
those domiciled in India at the time of their appoint- 
ment 

*rn33R powers The duty of the Advisers is to 
advise the Secretary of State on 
any matter relating to India on which he may consult 
them. It is left to the discretion of the Secretary of 
State to consult his Advisers or not. If he decides to 
do so, be is free to consult them either individually 
or collectively, and is not bound to act in accordance 
with their advice. Exception is, however, made in 
the case of matters relating to Services, property and 
contracts where the Secretary of State i3 required to 
obtain the concurrence of a majority of his advisers 
before exercising his powers. 

3. THE CONTROL OF THE SECRETARY OF STATE 
OVER INDIA 

sopREMAcy over As a constitutional adviser of the 
Crown and as a representative of 
the British Parliament, the Secretary of State is the 
political Chief of India. The Act of 1858 which creat- 
ed his office entrusted him with all powers hitherto 
exercised by the Court of Directors and the Board of 
Control. Thes e plenary pow ers were thus summed up 
by the Government of India Act, 1919. “In particular, 
the Secretary of State may, subject to the provisions 
of this Act or rules made thereunder, superintend 



THE HOME GOVERNMENT OP INDIA 281 


direct and control all acts, operations and concerns 
which relate to the Government or Revenues of India, 
and all grants of salaries, gratuities and allowances, 
and all other payments and charges, out of or on the 
revenues of India ” (Italics mine ) 


gradual As the Act of 1919 provided for the 

relaxation gradual establishment of self- 
governing institutions m India and made provisions 
for “transferring some functions of the government 
in the provinces to Ministers responsible to the legis- 
lature, it was only natural that the authority of the 
Secretary of State should be correspondingly relaxed. 
Thisjcould^not be_ provided byjaw>_but_wasj lpne b y 
the development^fconuenfions whereby the Secretary 
of State undertook not to interfere m “transferred’ 
subjects except to secure certain defined purposes 
viz . — to safeguard centraLsubjects ,_ta decide_ques- 
tions ansmg’hetween two provinces which have failed 
to agree to safeguard Imperial interests LtQjdetennine 
the position of the Government ofJndia jn respe ct of 
questions ansingJjetween-India-and-otheruparts of the 
Empire, and to safeguardjthe exercise of powersTand 
duties imposed upon the Secretary of "State or the 
Secretary of State in Council by certain sections of 
the Government of India Act, 1919 At the centre no 
such transfer* was made and the authority of the 
Secretary of State was therefore preserved m tact, 
except for the adoption of a Fiscal Convention where- 
by the Secretary of State agreed to abstain from 
interfering m matters of India’s fiscal or commercial 
jxdicy whenever the Government of India am i the 
Indian Legislature were m agreement 
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the present The Government of India Act, 1935, 
has introduced Provincial Autonomy 
and made provision for the transfer of all provincial 
departments to the control of a Council of Ministers. 
Accordingly, the statutory powers of the Secretary of 
State have now been couched in less general or com- 
prehensive terms. The general right to “superintend, 
direct and control all acts, operations and concerns 
which relate to the Government or Revenues of India" 
is no longer expressly vested in the Secretary of State. 
But his powers are still enormous. Firstly, pending 
the inauguration of Federation, the Governor-General 
is still under the general control of, and is to comply 
with any particular directions as may from time to 
time be given to him fay, the Secretary of State. And, 
in all matters in which the Governor of a province is 
rec .:ired to act in his discretion, or to exercise his 
individual judgment, he is subject to the general con- 
trol of the Governor-General in his discretion, and 
whenever the latter acts in his discretion, or exercises 
his individual judgment, he is under the control of 
the Secretary of State. Thus the Governors and the 
Governor-General are still responsible to the Secretary 
of State in that sphere of administration in which 
they have been armed with authority to rule other- 
wise than on the 'advise of Ministers. And since this 
sphere is technically large and includes all the 
’^Reserved" departments at the Centre, the Secretary 
of StaftTstill wields vast statutory powers over the 
affairs of government in India. 

Secondly, there are various other statutory powers 
vested in toe Secretary of State, the more important 
among them are the following: — 
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il Recruitment to the Indian Civil Service, the 
Iri dian Medical Service and the Indian 
Police; recruitment of suitable persons to 
fill civil posts in connection with the dis- 
charge of any functions of the Governor- 
General in which the Govemor^General is 
required to act in his discretion 
Defence, Foreign Affairs, Ecclesiastical 
Affairs, Tribal Areas, etc,); and appoint- 
ments concerned with Irrigation. 

2. Borrowing money in England on behalf of 
India. 


^Thirdly .Secretary of_ State bei ng the Con- 
sti tuti onal-adviser of-the-Crown, all w powenTvested 
m^the_Crown^-are t _Jm-.pra .ctice, exerclsed^o nT.tSe 
recommendation of the Secretary of State who, 
therefore, has an ImportanTvoice ini— ^ 

Making appointments of the Governor- 
General, the Governors, the Judges of the 
Federal Court and of High Courts and 
^the Auditor-General: 

2? Issuing' Instrument of Instructions to the 
Governor-General and the Governors; 

^3- Signifying the Crown’s assent toJBill reserv- 
ed for the signification of His Majesty’s 
, pleasure thereon: 

4^ Disallowing Acts duly assented to by the 
x Governors or the Governor-General: 

5. Issuing Orders-in-Council; 

6. Exercising the powers of the Crown in rela- 
tion to Indian States; and 
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in other matters in which the Crown 
exercises powers. 

The Secretary of State for India is, thus, the 
ultimate political authority who guides the destinies 
of India from day to day; the Governor-General and 
the Governors, powerful as they are within their own 
domains, are completely subordinate to him and hare 
to adjust their own outlook and conduct to suit the 
wishes of this representative of the British Parlia- 
ment. In the words of Prof. Harold J. Laski, "on 
issues of essential difference the keys of power are 
in London and not in Delhi.* Prof. K. T. Shah sums 
up the powers of the Secretary of State as follows:— 

"On a general review of all these varied and sub- 
stantial powers, the Secretary ol State still stands 
out unmistakably as the most dominant authority in 
the Indian Constitution. His powers may not be so 
imposing in appearance as those of the Governor- 
General or the Provincial Governors. But these are 
merely his creatures, obedient to every nod from the 
jupiter of Whitehall, amenable to every hint from 
this juggler of Charles Street. His powers extend not 
merely to matters of fundamental policy; to the pro- 
tection of British vested interests; to the safeguard- 
ing of Britain’s imperialist domination. They com- 
prise even matters of routine administration, the 
more important doings of the Indian Legislature, and 
even the appointments, payment or super-annuation 
of certain officers in the various Indian Sendees or 
‘Governments. He has, in fact, all the power and 

* Foreword to The Viceroy a ad Gtwernor-Ceneral of India t>y A. B. 
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authority in the governance of India, with little or 
none of its responsibility * 

4 THE COST OF HOME ADMINISTRATION 

The expenses incurred on the salary of the 
Secretary of State and on the maintenance of 
his Council and staff were, for a long time, 
borne entirely by India From 1858, when the 
office of the Secretary of State for India was 
first created, up to the year 1919, India unlike 
other colonies and dominions of the British 
Empire, paid the entire cost of the machinery of 
British control over India This was naturally resen- 
ted by the people of India who saw m it a discrimi- 
natory treatment resulting m huge financial loss to 
a poor country 

This glaring injustice was, however, partially 
remedied m 1919 when the salary of the Secretary of 
State for India was made payable out of British 
revenues, though the expenses of his office were still 
borne by India, Great Britain making a contribution 
of £150,000 a year towards its maintenance WApart 
from affording a legitimate and overdue relief to 
Indian revenues, this reform had the additional result 
of compelling parliamentary interest m Indian affairs 
at least at the time when the salary of the Secretary 
of State was voted. The Government of India Act, 
1935, has taken a step further by providing for the 
entire cost of the salaries of the Secretary of State 
and his staff and other expenses connected with his 
office, to be payable out of money provided by British 
arhament; but to that India is to make an annual 

•K T Shah. Federal Structure p 386 
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contribution, to be settled between the Governor: 
General and the British Treasury, being equivalent 
to the expenses incurred by the Secretary of State in 
■connection with the discharge of certain functions on 
behalf of the Federal Government 

It is a matter for congratulation that the principle 
of payment by Great Britain has been finally accepted. 
It is not unjust that India should pay for the adminis- 
tration of certain functions on its behalf by the 
Secretary of State, but the amount to be settled as 
payable by India may be so large as to result in no 
appreciable relief to India. 

5. THE HIGH COMMISSIONER FOR INDIA 

office 01 * ° P 1116 office the High Commissioner 
1 for India was provided for in the 

•Government of India Act, 1919, and established by 
• Order-in-Council of August, 3920. The main reason 
responsible for the provision of this office was the 
desirability of transferring certain agency functions, 
hitherto performed by the Secretary of State for 
India, in respect of purchase of materials and stores 
for the Government and Railway authorities in India. 
The Secretary of State, being the political chief of 
the Government of India, could not naturally be a 
•convenient- agent in this respect, and Indian opinion 
had become firm that the Secretary of State generally 
favoured British goods even when they were not the 
best or the cheapest available in the market In order, 
therefore, to relieve the Secretary of State of his 
responsibilities in this connection, provision was made 
.for the appointment of an officer directly subordinate 
vto the Governor-General in Council. Moreover, each 
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Dominion of the British Empire maintained its High 
Commissioner for the performance, on its behalf, of 
political and commercial duties in London and as a 
symbol of its independent political status. A similar 
appointment for India was, therefore, regarded by 
some as a friendly gesture — a shadow of coming 
events in India 


appointment The High Commissioner was ap- 
pointed by the Govemor-General-m- 
Council, usually for a period of five years His salary 
and allowances, as also the cost of his establishment 
in London, were made payable out of Indian reve- 
nues He was made directly responsible for the 
discharge of his duties to the Government of India 
whose instructions he bad to carry out* At first the 
appointment was usually made from among the senior 
members of the Indian Civil Service, but recently 
a leading non-official of the Punjab has been appoint- 
ed to the post 


functions The duties of the High Commis- 

sioner are primarily commercial 
and non political His functions relate mainl y to pur- 
chase of stores and material required by the govern- 
ments and railways in India, for which he generally 
invites tenders He also furnishes trade information 
and promotes the welfare of Indian Commerce He 
has, however, certain other duties of a miscellaneous 
and ceremonial character He looks after Indian 
students studying in Great Britain and secures for 
them facilities of admission, etc , m educational insti- 
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tutiona. At political conferences of an imperial or 
international character, and on other ceremonial occa- 
sions, he represents India, though the political sub- 
ordination of India naturally detracts from his power 
and prestige as compared to High Commissioners of 
autonomous Dominions. Under the Government of 
India Act, 1935, he may, with the approval of the 
Governor General , undertake agency functions on be- 
half of a Province or Federated State or Burma, in 
addition to his duties in connection with the business 
of the Federation. 


recent An important change made by the 

change Government of India Act, 1935, is 

that the High Commissioner is to be appointed and 
his salary and allowances are to be fixed by the Gover- - 
nor-General exercising his individual judgment. This 
appears to be a retrograde step* as the Federal Coun- 
cil of Ministers may not be able to control the 
activities and policy of such a high functionary who 
spends several crores of rupees annually on the pur- 
chase of foreign goods. Moreover, whenever, the 
Governor-General exercises his Individual judgment, 
he Is responsible to the Secretary of State who may, 
thu3, maintain his control over the High Commissioner 
and thereby defeat the very purpose of the creation 
of that office. 


no doubt continue to serve Provincial Governments as veil as the 
Federal Government, and as lo any case he will be acting under the 
orders of the Governor-General In matters arising out of the Reserved 


CHAPTER XHI 


ADMINISTRATION OF JUSTICE 
1 INTRODUCTORY 

importance or While the Legislature is concerned 

THE JDDIOIAPT passmg ) aw s an ,} Jaymg floWH 

general policy and the Executive looks to their en- 
forcement, the function of the Judiciary is to interpret 
those laws and apply them so as to punish those who 
have committed a breach of the law and, in some 
cases, to restrain people who are about to commit a 
breach of the law The importance of the judiciary 
can be realised from the fact that even the best of 
laws may fail to yield good government, unless there 
Is an ever watchful judiciary to punish those who defy 
the law The courts of justice are a guarantee of the 
maintenance of law and order, which is the primary 
function of every State Hence, “the efficiency and 
integrity of the judiciary is an essential condition of 
public contentment and confidence in the adminis- 
tration.” 

justice* 0 ° F 111 order to discharge its duties 
efficiently, the judiciary should be 
competent and learned, honest and upright, impartial 
and independent. It should do even-handed justice 
not only as between one citizen and another, but also 
as between citizens and jxE&rarJy 

Henry Sidgwick has put it, “in determining the rank 
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in political civilisation, no test is more decisive than 

the .degree in which justice, as defined by law, is 

a ctually realised in judicial administratio n, both as 
between private citizens and members of Govern- 
ment.” He further remarks, “When we know how a 
State dispenses justice, we know with some exactness 
the moral character to which it can pretend.” 


2. HISTORICAL. BACKGROUND 

reforms of The present organisation, of the ad- 

WARREN HASTINGS. . . . .. - . .. . _ . 

ministration of justice in India is a 
product of gradual evolution made during the last 
century and a half. The British inherited the Muham- 
madan system of justice when they took over the 
Diicani of a few parganas in 2765. It was Warren 
Hastings who transferred the entire administration 
of Justice to English officers who were primarily 
concerned with the collection of land revenue. Each 
district was provided with a civil court, known as 
D'ncnni Adalat, and a criminal court known as 
Faujdari Adalat. The former consisted of the Collec- 
tor of the district, assisted by an Indian Diwan, and 
the latter of a Kazi, a mufti and two maulvis, with 
the Collector merely watching the proceedings. A 
Sadar Diicani Adalat and a Sadar Nizamat Adalat 
were established to hear appeals from the district 
civil and criminal courts, respectively. The former 
was presided over by the Governor; the latter consist- 
ed of a Kazi, a mufti and a Maulvi. The combination 
of executive andju^ftiaj^criminal only) functions 
was thus a Eg tb Qsjfc^m as originally esta- 

blished. [, 
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reforms of lord The system underwent many 
CORNWALLIS changes in subsequent years In 

1774, the work of revenue collection was separated 
from administration of justice, and m 1780, a number 
of civil courts were established under English Civil- 
ian officers known as Superintendents The judicial 
reforms of Lord Cornwallis effected certain far- 
reaching changes He transferred back the control 
over criminal justice to the Collectors of the district, 
but deprived them of all civil jurisdiction In order 
to supervise the work of the Collector-Magistrates, 
four Courts of Circuit were created and a Supreme 
Criminal Court known as Sadar Nizamat Adalat, pre- 
sided over by the Governor-General, was established 
at Calcutta The civil work was entrusted to special 
Judges who had also power to try criminal cases 
Appeals from them lay to four provincial Courts of 
Appeal which were identical with the Courts of Cir- 
cuit. A Sadar Diwam Adalat, consisting of the Gov- 
ernor-General arid his Council, was constituted as the 
highest court of appeal in civil matters 

rsforai 3 NTINCK ' S 11116 s y stem - judicial administra- 
tion as developed by (Lord Corn- 
wallis lasted for nearly half a century, though a few 
modifications were introduced For example, in 1801, 
the Sadar Diwam Adalat and the Sadar Nizamat Ada- 
were reconstituted so as to consist of three or 
more judges belonging to the covenanted service A 
notable change was made by Lord William Bentmck 
who abolished the Provincial Courts of Appeal ami 
transferred their functions to the civil judges He 
strengtheneH the position of the collectors by trams- 
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ferring to them the magisterial powers of the civil 
judges and was responsible for admitting Indians to 
high judicial posts. In the meantime, the subordin- 
ate judiciary was evolved out of Courts of Native 
Commissioners established by Lord Cornwallis and 
the Court of Sadar Amins established by Lord Wil- 
liam Bentinck. The foundations of the present system 
were thus completely laid by the middle of the nine- 
teenth century. 


the ihdian The Indian High Courts Act of 
1861 authorised the Crown to esta- 
blish High Courts at Calcutta, Bombay and Madras 
In place of the old Adalat Courts. In 1886, a High 
Court was established at Allahabad and a Chief 
Court was established in Lahore. Under the Indian 
High Courts Act of 1911, High Courts were esta- 
blished at Patna, Lahore and Rangoon. A Chief Court 
was established in Oudh and Judicial Commissioners 
Courts were established in the Central Provinces, 
Sind* and the North-West Frontier Province. Thus, 
practically every province in British India came to 
have a High Court or a court with more or less 
similar powers, being the highest judicial authority 
In the province, subject, in certain matters, to appeal 
to the Privy Council in London. 


thbtedehai. There was, however, no All-India 
court competent to hear appeals 
irom the High Courts in different provinces. The Gov- 
ernment of India Act, 1935, provided for the establish- 
ment of a Federal Court which has since been in- 
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stituted It is competent to hear appeals from the 
High Courts m constitutional matters and m civil 
matters, if so authorised by the Indian Legislature 
Recently, the Judicial Commissioners’ Courts in the 
Central Provinces and Smd have been raised to the 
status of Chief Courts 

We shall now proceed to study the organisation 
of the judiciary as it exists at present 

At present the Judicial system m India consists 
of three mam parts — ■ 

(i) The Civil and C rimin al Courts in each pro- 
vince with a High Court at their head, 

(u) The Federal Court, and 
(u) The Privy Council 

I. Organisation of Justice in the Provinces 
1 HIGH COURTS 

The organisation of the provincial judiciary 
differs in matters of detail from province to province, 
but the following mam characteristics are generally 
found everywhere 

Each Governor’s province has a High Court of 
the head of its provincial judiciary, except Assam, 
Onssa, the Central Provinces, Smd and the North- 
West Frontier Province Assam is under the jurisdic- 
tion of the Calcutta High Court and Onssa is under 
the jurisdiction of the Patna High Court The North- 
West Frontier Province has a Judicial Commission- 
er’s Court, while the Central Provinces and Smd have 
now Chief Courts The United Provinces have, 
besides a High Court at Allahabad, a Chief Court in 
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Qudh. The Chief Courts and the Judicial Com- 
missioner’s Court are given the status of High Courts . 
for constitutional purposes, though in matters of 
legal procedure and powers they are inferior to High . 
Courts. The Crown has the power to constitute a 
High Court or amalgamate two High Courts. 

coMPosmoK. Every High Court consists of a 
Chief Justice and a number of- 
Puisne judges appointed by His Majesty. The maxi- 
mum number of judges to be appointed in each Court, 
the salaries and allowances of the judges and their 
rights of leave and pensions are all fixed fay His 
Majesty in Council; and neither the salary of a judge, 
nor his rights and privileges in respect of leave of 
absence or pension, can be varied to his disadvantage 
after his appointment. Such salaries and allowances 
are declared charged on the revenues of the pro- 
vince and are, therefore, not subject to the vote of 
the legislature. The Federal and the Provincial 
Legislatures are prohibited from even discussing or 
criticising the conduct of the judge of a High Court’ 
in the discharge of his duties. Temporary vacan- 
cies of High Court judges may be filled by the 
Governor-General who may also appoint additional. 
Puisne judges within the number prescribed by His 
Majesty in Council. 

The following persons are eligible to hold the post 
of a High Court Judge: — J 

(i) Barristers of England or Northern Ire- 
land, Advocates of Scotland or Pleaders of. 
Indian High Courts, of ten years' standing; , 
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(u) Members of the Indian Civil Service of at 
least ten years’ standing, who have, for at 
least three years, served as District 
Judges, 

(m) Persons who have, at least for five years, 
held judicial office in British India not in- 
ferior to that of a subordinate judge or a 
judge of Small Causes Court 


Thus, recruitment may be made from any of the 
three sources — the bar, the Civil Service and the 
bench, there being no ngid proportions of posts 
assigned to any category * But no person can be 
appointed Chief Justice, unless, when first appointed 
to judicial office, he was a hamster, an advocate or 
a pleader and unless he has served for not less than 
three years as a judge of a High Court Thus, mem- 
bers of the Indian Civil Service, unless they also 
happen to possess professional legal qualifications, 
would not be eligible for this office Once appointed, 
the judge of a High Court cannot be removed from 
office, except by His Majesty, on the ground of mis- 
behaviour or of infirmity of mind or body, if the 
Judicial Committee of the Privy Council, on reference 
being made to them hy His Majesty, report that the 
judge ought, on any such ground, to be removed. 
Neither the Governor nor the Provincial Legislature 
has any control over their tenure A High Court 
judge may, however, resign office at any time and 
is required to retire on attaining the age of sixty 


recruitment Spin iieader?of I Indlan C HU^h S Coum 
““ Judldiry tfss considerably restricted 



296 HOW INDIA IS GOVERNED 

functions and The High Courts, being the highest 
powe. w.. civil and criminal courts in the pro- 

vince, are primarily concerned with hearing appeals 
from the lower courts, but the High Courts at Bombay, 
Madras and Calcutta also exercise original jurisdic- 
tion in addition to the appellate jurisdiction enjoyed 
by others. In civil matters, their original jurisdiction 
extends to cases involving amounts of Rs. 2,000 or 
over and in criminal matters, their original powers 
extend to trying cases committed to them by Presi- 
dency Magistrates. The appeals from lower courts 
to the High Court are governed by rules laid down 
in the Civil Procedure Code. The High Courts also 
supervise cases in lower courts, issue general rules 
and forms of proceedings, settle fees, call for returns 
and have the important power to transfer cases from 
one court subordinate to them to another or to 
themselves. They have, however, no jurisdiction in 
matters connected with land revenue. 

2. INFERIOR COURTS 

Below the High Court in each province come the 
two branches of Civil and Criminal justice. Imme- 
diately subordinate to the High Court in matters civit 
is the District Court and, in matters criminal, the 
Sessions Court; and below each of them is the sub- 
ordinate judiciary and the lower magistracy, 
respectively. 

court ISTIUCT TJie district Court is presided over 
by the District Judge. Generally, 
one such court exists in every revenue district. The 
judges are recruited either from among the members 
of the Indian Civil Service, or by promotion from the 
subordinate judiciary, or directly from among the 
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members of the bar of five years’ standing Their 
appointments, postings and promotion ate made by 
the Governor exercising his individual judgment but 
after consultation with the High Court. The functions 
of the District Court are both appellate and original. 
It hears appeals m certain cases decided by the sub- 
ordinate judges and also tries original civil cases 
involving large amounts The appeals from the 
District Court lie to the High Court, as prescribed by 
rules of the Code of Civil Procedure 


sub judges. Below the District Court is the 
inferior judiciary consisting of subordinate judges of 
the first or second class, having only original powers 
of frying- suits involving certain prescribed amounts 
Their appointments are made by the Governor on the 
recommendation of the Public Service Commission of 
the province, which also prescribes the necessary 
standard of qualifications required for the posts 
Their posting, promotion and granting of leave are 
in the hands of the High Court. A subordinate judge 
is generally found m each of the two or three 
divisions of a district The bulk of the petty civil 
cases is disposed of by him, subject to appeal to the 
District Court 


causes In capitals of provinces, there are 
Small Causes Courts to relieve the 
H-gh Courts of petty civil cases They have only 
original powers to try suits involving amounts not 
exceeding Rs 2 000 in the case of those established 
m the three Presidency towns and Rs 500 in the case 
of others 
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In order to deal with matters con- 
J ' nected with land revenue, there are 

separate courts known as Revenue Courts. The Col- 
lector of the District constitutes the chief revenue 
court in the district and appeals from his decisions 
lie to the Divisional Commissioner. 
the sessions The Sessions Court consist of a 

Sessions Judge and Additional 
Sessions Judges appointed in the same way as District 
Judges. The functions of the Court relate to criminal 
matters and the court has appellate as well as original 
powers. It hears appeals from the lower magistracy, 
in accordance with the provisions of the Criminal 
Procedure Code. It has original jurisdiction over cases 
of grave nature committed to it by the lower magis- 
trates authorized in this behalf. Appeals from the 
Sessions Court lie in certain cases to the High Court. 
A sentence of death pronounced by a Sessions Court 
must be confirmed by the High Court In Bombay 
province the officials of the District and Sessions 
Judges are held by the same person who possesses 
both civil and criminal powers. 

Below the Sessions Court are 
magistracy. Magistrates of the first, second and 

third class. A first class magistrate 
has powers of sentencing a person to imprisonment 
for a period not exceeding two years or inflicting a 
fine not exceeding Rs. 1,000. A second class magis- 
trate can sentence a person to imprisonment for a 
maximum period of six months and inflict a fine not 
exceeding Rs. 200. A third class magistrate can 
sentence a person to imprisonment for one month or 
fine him up to Rs. 50. A peculiar feature, however. 
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of the organisation of the lower magistracy is that 
the rexenuc officials of the district, whose duties are 
primarily executive, also exercise magisterial powers 
Thus the Collector of the District is also the District 
Magistrate being a magistrate of the first class, the 
Assistant and Deputy Collectors are Sub-Divisional 
Magistrates being also magistrates of the first class, 
the Mamlatdars* and their head clerks have 
generally second or third class powers 

the district The District Magistrates, besides 

MAGISTRATE , . , - _ , , 

having the powers of a first class 
magistrate, can also hear appeals from cases decided 
by second or third class magistrates within their tern' 
tortsl jurisdiction Further, they distribute work 
among the courts of the lower magistrates and trans- 
fer cases from one court to another or to themselves 
They exercise large powers of supervision o\ er the 
lower magistrates and can call for returns They may 
also authorize any sub-dmsional magistrates to hear 
appeals from second or third class magistrates, or dis- 
tribute work among them, or to exercise general 
supervision over them. 

Wlule tte tuUc of tte magisterial 

work is done by these stipendiary 
magistrates who are officials regularly paid by the 
Government, there are also Honorary Magistrates 
recruited mainly from retired judges and other 
Government officials or from the landed aristocracy. 
In some villages the headman is given some petty 
judicial powers In some provinces, the Village Pan- 

Tah 5 *lM a k O tetl^g^ tc 0t » Taluk4 or TahsU «* also as 
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chayats have been given similar powers to try minor 
cases arising in the village." 

presidency In the Presidency towns, corres- 
ponding to the Small Causes Courts 
on the civil side, there are Presidency Magistrates who 
try minor offences and commit those involving serious 
ones to the High Court, thereby relieving the latter 
of much unimportant and preliminary work. 

3. JURORS AND ASSESSORS 

introductory xhe system of trial by jury has 
been adopted in India in all trials of 
original criminal cases before the High Court and in 
some criminal cases before other courts. This system 
has been borrowed from England where trial by jury 
has, for a long time, been regarded as the bulwark of 
English liberty. The part that it has played in English 
constitutional development has made it a cherished 
privilege of Englishmen. It is looked upon as a 
guarantee of justice being administered in a popular 
way. 

the jury. In India, a jury consists of nine 

persons in all trials before the High 
Court, and, in other trials, of such uneven number not 
exceeding nine, as may be fixed by the Provincial Gov- 
ernment. The jury is only concerned with deciding 
questions of fact, as distinguished from questions of 
law.t The verdict of the jury is normally binding on 
the court, but the Code of Criminal Procedure lays 
down exact rules in case of disagreement between the 



administration or justice 


301 


judge and the jury Broadly speaking, it may be said 
that when a judge agrees with the majority verdict 
of a jury, he can give a judgment in accordance with 
that verdict, m the case of High Courts this majority 
must include at least six jurors * If a Sessions Judge 
disagrees with the verdict of a jury, he is to forward 
the case to the High Court 

the assessors jn mofussil courts where it is diffi- 
cult to empanel a jury, tnals before 
Sessions courts are conducted with the aid of three to 
four Assessors Their verdict is not at all binding 
on the judge 

remarks Trial by jury, or with the aid of 

assessors, seems to have outlived its 
usefulness The administration of justice in modem 
times calls for an expert knowledge of legal principles 
and procedure which laymen empanelled on a jury 
can rarely possess With the permanence of the 
tenure of the judges, there is no longer any fear of 
the judges, being dominated by the Government; on 
the contrary, trial by jury may make for popular 
administration of justice, which may not always be 
desirable 


4 TRIAL OP EUROPEAN SUBJECTS 
?osrnoN IV1LEGED European British subjects in 
India have, from the beginning, 
claimed certain special privileges m matters of 
criminal procedure Any attempt to place them on 
the same level as other British subjects was, for a 
long time, keenly resented by them When in 1883, 
the Government proposed to empower Indian Magis- 
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trates to try European British subjects, the latter 
raised a storm of protest and in 1884 the Government 
was compelled to compromise the position hy con- 
ceding to them the right to claim a mixed jury, a jury 
not less than half of whose members were Europeans. 
Since 1923, the British Indian subjects have also been 
given right to claim a mixed jury.* In matters of 
procedure in criminal courts, the provisions relating 
to the trial of European criminals differ in many 
respects from those governing British Indian subjects. 
No Bill can be moved in the Federal or Provincial 
Legislature if it affects the procedure for criminal 
proceedings in which European British subjects are 
concerned, unless the Governor-General gives his 
previous sanction. 

t>. COMBINATION OP EXECUTIVE AND JUDICIAL 
POWERS 

It will be noticed that a prominent feature of 
the organisation of justice in criminal matters is the 
combination of Judicial and Executive functions in 
the bands of the same officers. No such combination 
exists on the civil side where the subordinate judges 
devote themselves purely to judicial duties. Even on 
the criminal side, the combination of functions is not 
found in the higher rungs of the ladder; the High 
Courts and the Sessions Courts are concerned only 
with the administration of justice. It is when we 
come down to the District Magistrate and his sub- 
ordinates that we see that officials, whose primary 
■duties relate to collection of land revenue and main- 
tenance of order, are also charged with magisterial 
.functions. 
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objections This combination of executive and 

combination - judicial powers is objectionable on 
the following mam grounds Firstly, it militates 
against the elementary principles of justice, in as 
much as a fair and unbiassed trial cannot always be 
expected at the hands of an execute e official whose 
outlook and judgment are bound to be coloured by a 
mass of opinions and prejudices acquired during the 
course of his administrative duties It is not unlikely 
that instead of weighing evidence in a purely judicial 
spirit, he may be earned away by other considerations 
including the need for strengthening himself in the 
performance of his executive duties The citizen has 
thus no guarantee that he would always get justice, 
his liberty is, therefore, at stake Secondly, as most 
of the criminal cases are instituted on complaints 
made by the executive police officers and other 
government servants it is hardly fair that members 
of the executive should sit as judges They would 
naturally be influenced by extraneous considerations, 
and it would, in theory, amount to making one of the 
parties to the dispute also a judge This would 
happen specially where an accused is not on good 
terms with the officials of a locality In such cases 
justice a dminis tered by the executive may be little 
more than a mere farce Thirdly, the lower magis- 
tracy cannot, under this system, show any indepen- 
dence of judgment as it dare not have open differences 
■with other magistrates in the district who may be 
superior to them in their executive capacity An un- 
desirable tendency on the part of the lower revenue 
officials to please the higher authorities who may 
secure for them promotion and other favours cannot, 
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therefore, be completely eliminated. Fourthly , the 
mental equipment required for the performance of 
judicial duties is not often the same as that required 
for the efficient discharge of administrative duties. 
The one requires a cool and unbiassed judgment, capa- 
city to sift and weigh evidence and expert knowledge 
of law and procedure; while the other requires a 
strong will, power of organisation and vigilance and 
capacity to take quick decisions. To look for these 
qualities in the same person is to expect the impossible 
from human nature. 

in dej"s:nce op in view of the above objections, it 

COMBINATION. „ . . . .. . .. * . ’ 

is not surprising that there has been 
m this country a long and sustained opposition to the 
principle of combination of powers. But the system 
has been defended on two practical grounds, the need 
for concentration of authority and economy, it is 
argued that “there is a side of magisterial work which 
must be regarded as preventive rather than as puni- 
tive, and that it is of great importance especially in 
a country where crime is unfortunately so rife and 
where breaches of the peace of the most serious 
character may arise at the shortest notice, that the 
head of the district administration should be suffi- 
ciently armed to be able to deal effectively with the 
danger of upheaval and outbreak.” • In other words, 
the magisterial powers vested in the Collector enable 
him to assert his authority with greater quickness 
and vigour than would be otherwise possible. More- 
over, the average Indian villager is more amenable to 
a single officer with large powers than to a multipli- 

* Simon CommUslon Report. Vol. I, p 258 
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city of local officials with divided authority Separa- 
tion of judicial from executive functions is objected 
to on financial grounds as it would necessitate the 
appointment of separate officers to do magisterial 
work 


conclusion The first argument agamst separation 
« has value which must at once be recog- 

nised, but with the gradual raising up of the level of 
administrative efficiency and the inculcation of the 
spint of obedience to law, it is bound to lose much of 
its force Moreover, any possible loss on this side must 
be viewed side by side with a much greater gain that 
would accrue in the shape of a purer administration 
of justice The other objection relating to finance is, 
however, open to dispute Provincial governments 
have not carefully investigated the possibilities of 
minimising the additional expenditure necessary in 
the event of separation It is the considered view 
of many able lawyers and judicial officers that a 
practical scheme could be framed whereby the sepa- 
ration may be effected without saddling the country 
with additional cost. It was therefore, surprising 
that the ministries in the different provinces with 
the exception of the United Provinces and Sind 
gave no serious thought to the question of separa 
tion and some of them actually defended the system 
The principle of combination of these powers is so 
glaringly defective that the question of its abolition 
is merely a matter of time * 


Ctonrament 1 bY^SlrV' behalf of the Central 
y 5lr H Adarcaon in the Imperial Legislative Council 
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n. The Federal Court. 

its necessity federal constitution necessitates 

the establishment of a supremo 
judicial tribunal of the highest independence to ad- 
judicate upon, and decide, all legal disputes between 
the federal units and the Centre. Questions relating 
to the interpretation and the construction of the 
constitution are bound to arise when, as in a Federa- 
tion, there is a pre-determined and generally rigid 
distribution of powers betwen the Federation and its 
constituent units. And it is only fair that such 
questions should be decided by an independent body 
in no way subordinate either to the Federal or to the 
Provincial Government. It is for this reason that a 
federal constitution logically implies the creation of 
a supreme or federal court which may act as an 
"interpreter and guardian of the constitution and a 
tribunal for the determination of dispute between the 
constituent units of the Federation.”* 

appointment, in accordance with the provisions 
salaries. of the Government of India Act, 

1935, the Federal Court was esta- 
blished in India in October 1937. It consists at 
present of a Chief Justice and two other judges. The 
number of judges to be appointed to the court is to 
be such as His Majesty may deem necessary, but this 
number shall not exceed - six, unless an address, 
praying for the increase of the number is presented 
by the Federal Xegtslature to the Governor-General 
for submission to His Majesty. No case is to he de- 
cided by less than three judges. Every judge of the 

• Joint Parliamentary Committee Report. Vol. I. p 193 
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Federal Court- is appointed by. the Crown, and con- 
tinues in office until he attains the age of sixty-five 
years. He has the option to resign his post at any 
tim e and can be removed 'from office by His' Majesty 
on the ground of misbehaviour or of infirmity of 
mind or body, if the Judicial Committee of the Privy 
Council, on reference being made to them by His 
Majesty, report that the judge ought on any such 
ground to be removed.* No right of presenting an 
address for the removal of any judge is given to the 
Federal Legislature which is even prohibited from 
discussing~thfe judicial conduct of a judge. Nor can 
the Governor-General suspend or remove any 
judge, though he has the power to temporarily 
appoint any of the judges to the post of the 
Chief Justice of India, pending permanent ar- 
rangements being made by His Majesty. The 
salaries, allowances, rights of. leave, and pension, .etc., 
of the judges are fixed by His Majesty in Council 
and cannot be varied to their disadvantage after their 
appointment. Their salaries are declared charged. on 
the revenues of the Federation and are not, therefore, 
subject to the vote of the Federal Legislature which 
may only discuss the same. Their manner of ap- 
pointment, fixity of tenure and guarantee of salaries 
are afi calculated to place the judges above the poli- 
tical" influence of any authority in India. 


QUALIFICATIONS. ^ ^ ^ quali£y f[)r ^ 

ment as a judge of the Federal 
' Court, a person must be one of the following: 


* Sr 25 * been fix 

that of the Puisne Judges at Rs. 5.50 


7.000 pml 
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(i) A judge of a High Court in British India or 
in a “Federated State, for at least five years; 

(ii) A Barrister of England or Northern Ireland, 
or an Advocate of Scotland or an Indian 
Pleader of at least ten years’ standing- 

Slightly higher qualifications are prescribed for 
the Chief Justice, whose standing at the bar — whether 
as Barrister. Advocate or Pleader — should be at least 
fifteen years or who may have been a judge of a High 
Court in British India or in a Federated State of at 
least five years’ standing; provided that when he was 
first appointed to the office of a judge, he was a barris- 
ter, advocate or pleader. This provision is intended 
to exclude the members of the Indian Civil Service who 
do not possess professional legal qualifications from 
appointment as Chief Justice. 

meetings. The Federal Court is to sit in Delhi 

and at such other places as the Chief 
Justice of India may, with the approval of the Gover- 
nor-General, from time to time appoint. It is intended 
to hold the meetings in rotation in important places 
like Bombay, Calcutta and Madras, in addition to the 
Sessions at Delhi. 

The functions of the Federal Court are of two 
kinds : — 

(i) To decide purely federal issues, and 

(ii) To hear appeals in civil matters, from pro- 
vincial High Courts. 

FUNmoNS AND The decision of purely federal issues ' 
is the legitimate and indispensible 
function of the Federal Court, and its functions and 
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powers m this behalf are of statutory origin, being 
clearly laid down by the Govrenment of India Act, 
1935, and cannot be altered by any authority in India, 
whereas its power to hear appeals in civil matters 
from the High Courts in British India is a matter of 
convenience and this power can be conferred on it by 
an Act of the Federal Legislature * 

The federal functions of the Court can be classi- 
fied under three heads, Original, Appellate and 
Consultative 


1 Original The Federal Court has an exclusive , 
original jurisdiction m case of a dispute between any 
two or more of the following parties, the Federation, 
any of the provinces and any of the Federated Native 
States, in so far as the dispute mvolves any question 
of law or fact (relating to the constitution or not) , on 
which the ex istence or extent 0 f a legal-right depends 

^—"''2 Appellate. The court hears appeals from High 
Courts iirBriGih~India or m Federated States if the 
High Court certifies that a question relating to the 
interpretation of the constitution or any Order in 
Council or an instrument of Accession is mvolved, 
whoever may be the parties to that dispute 
L '"'3 Consultative If at any time it appears to the 
Governor-General that a question of law of great 
public importance has arisen, or is likely to arise and 
that it is expedient to obtain the opinion of the 


at to 

day be not le ? s tnan B.teen thousand rupees as 

tam toamd 7 016 Act or unles3 F ^eral Court gives special 
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Federal Court upon it, he may refer the matter to the 
court which may give its decision. This advisory 
function of the Court is intended to clear doubts and 
misconceptions by making the legal position quite 
clear. It may also prevent unnecessary hardship 
which may be caused if things were allowed to take 
their own course. It may, however, be often vexa- 
tious. or inconvenient for the court to pronounce 
opinions in the abstract, without reference to any 
particular case that may have arisen. There is also 
a very remote danger that the Governor-General 
may, be prior reference, secure an interpretation 
favourable to himself and thus prejudice the course 
of justice. 


/tTOGMENT AND The judgments of the Federal Court 
are declaratory. It has no means at 
its disposal to enforce its judgments. But all autho- 
rities, civil and judicial, throughout the Federation 
are required to act in aid of the Federal Court. Ap- 
peals from the judgments of the Federal Court lie 
to His Majesty in Council in two cases only: — 


(i) when the judgment is given by the Federal 
Court in exercise of its original jurisdiction 
in any dispute which concerns the inter- 
pretation of the constitution, and 


(ii) in any other matter, by the leave of the 
Federal Court or of His Majesty in 
Council. 


Thus, ordinarily, the appellate decisions of the 
Federal Court in civil and constitutional matters, 
would be final. 
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conclusion From the nature of the powers con- 
ferred on the Federal Court, it may 
be observed that its functions are not purely federal 
x e , not merely concerned with the Federation and its 
units It may have the power of hearing civil appeals 
conferred on it by an Act of the Federal Legislature 
Nor can it be called a purely constitutional court taken 
up entirely with the interpretation of the constitu 
tion, for any dispute between the federal centre and a 
federal unit of between two or more of the federal 
units which involves a legal question whether re- 
lating to the constitution or not, would be under the 
exclusive original jurisdiction of the Federal Court 
It is definitely not a Supreme Court or an All-India 
Court of Appeal in the sense in which each High 
Court would be supreme in its province since it has 
no jurisdiction over appeals from High Courts in 
criminal cases and since some of its decisions are 
appealable to the Privy Council, even without its 
leave 


in The Privy Coiinc I 

The Judicial Committee of the Privy Council is 
the highest judicial tribunal for the British Empire 
and, as such, is the apex of the administration of 
justice in this country It has no original jurisdic- 
tion but hears appeals from the decision of the High 
Courts m British India, both in civil and criminal 
cases Tho civil cases are appealable to the Priw 
S° U ^A 1 AA^° Viaed the amount evolved is not less thaii 
Ks 10 000, m criminal cases, the appeal lies to the 
Pnvy Council only when a question of law, as dis- 
tinguished from a mere question of fact, is unolved 
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With the introduction of the Federal Court, ap- 
peals from decisions in all cases involving disputes 
about the interpretation of the constitution will lie 
from the High Court to the Federal Court; the Act 
of 1935 also authorises the Indian Legislature to 
empower the Federal Court to hear appeals from the 
High Courts in British provinces involving a minimum 
amount of Rs. 15,000; to that extent therefore, the 
appellate powers of the Privy Council are curtailed. 
But since the decisions of the Federal Court are, as 
explained above, appeallable to the Privy Council, the 
legal supremacy of the latter, as the highest, judicial 
body over India, remains inviolate. 



CHAPTER XIV 


THE SERVICES 

1 INTRODUCTORY 

role of the The Central and Provincial Govern- 

service3 ments can, from their respective 

head-quarters, exercise only a general superintendence 
and control over the administration of their affairs; 
the task of carrying on the actual administration 
from day to day falls on a large body of Government 
servants of various ranks and grades, v usually 
summed up^in the term Services The moral tone of 
the administration is determined largely by the 
mental equipment and traditions built up by the 
Services. The need for an efficient, honest and 
sympathetic staff, manning the different departments 
throughout the length and breadth of the country, 
cannot, therefore, be over-estimated In order, 
however, to secure such Services, it is necessary to 
provide for their recruitment by an impartial and 
experts body acting on grounds of ment alone. 
It is further necessary to guarantee them security of 
tenure, adequate salaries, fair chances of nse and 
reward for exceptional ment Favouritism, nepotism. 

wrongfjiLdismissals_and_low_salanes should be com- 
pletely eliminated The Government shoul d ^however, 
maintain a careful supervision over the activities of 
its servants so as to put down, all eases of corruption, 
insubordination or neglect of duty 
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2. GROWTH OF THE SERVICES OTTO 1919 
the first steps. The Mstory of the organisation of 
Services in India dates from 1772 
when the East India Company decided to stand forth 
as Diwan and to take over the administration of the 
three provinces ceded to them, into their own hands. 
The native servants were replaced by European 
officials known as Collectors who were appointed by 
Warren Hastings ta supervise the collection of revenue 
and the administration of justice. Lord Cornwallis 
put these officers on a permanent basis by including 
them in a “covenanted” service. All superior posts 
in the adminTsEration^wefe' reserved by the _ A ct o f 
1793 for the members of this service, and in order to 
equip them for their task, they were required to 
undergo training in Haileybury College, started in 
England in 1806. The nominations to this service 
were made by the Court of Di rectors who thus came 
to wield large powere^of^patrdmgeT - 

-fusion of The institution of the Covenanted 
Service led to the exclusion of 
Indians from all positions of importance. This was 
naturally resented in India but, all that was done to 
'respect Jndian-eentiment was to include the following 
^provision in jt he Charter Ac t of J833 : — 

“No native of the said territories, nor any natural- 
bom subject of His Majesty resident therein, shall, by 
reason only of his religion, place of birth, descent 
colour, or any of them, be disabled from holding any 
place, office, or employment under the said company.” 
This clause, only declared that Indians were not dis- 
qualified, or debarred, from holding positions of 
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responsibility, but nothing was done to pursue any 
definite policy of appointing Indians to higher posts 
This “tiQ se benevolen t, thajLJflbla.^clause,” as Macau- 
lay referred to it, remained, therefore little more than 
q, piQ^ ts jesolutiop In practice, Indians were excluded 
from the Covenanted Service and were employed only 

as clerks. .and subordi nate s In 1853 the power of 

nomination to the Covenanted Service was taken away 
from the Directors and the appointments were thrown 
open to competition, but as the examinations were 
held in London, Indians found it impossible to com- 
pete with students of British Universities on terms 
of equality Lack of higher educational facilities in 
India, difficulties of distance and social taboos sucn 
as long sea voyage sufficed to keep Indians out of the 
way In 1870, the principle of nominating a few 
Indians without asking them to stand the competitive 
test, was adopted to secure every year one or two 
persons for the judicial branch of the Civil Service 
In 1870, this principle was extended to secure recruits 
for the administrative branch too, but candidates of 
requisite qualifications could not be had in adequate 
numbers This experiment was therefore dropped, 
and a Commission was appointed to go into the ques- 
tion The Commission reported m 1887 and recom- 
mended the division of the Indian Civil Service into 
three branches the Indian Civil Service, the Provincial 
Civil Service and the Subordinate Civil Service The 
recruitment to the Indian Civil Service was to con- 
trnue to be made in England, but recruitment to the 
other two Services was to be made m India, this was 
expected to gi\ e a chance to Indians to hold posts of 
some responsibility 
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increasing The question of the Services was 

ASSOCIATION OF . . . . 1010 *»,- 

Indians. thoroughly examined m 1912 by the 

Royal Commission presided over by 
Lord Islington. The Commission submitted its report 
as late as 1915; in the meantime England had gone to 
war and the publication of the report was delayed till 
1917. Before Government could act on its recom- 
mendations, the famous announcement of August 1917 
was made by the Secretary of State for India, in which 
the policy of "increasing association of Indians in 
every branch of the administration" was accepted. In 
order to implement this policy, the Montague-Chelms- 
ford Report in 1918 recommended recruitment to the 
Indian Civil Service to be made in India in addition 
to recruitment in London. Since 3922, a certain pro- 
portion of recruitment to the Indian Civil Service is 
made by competitive examinations held in India. 

3. THE POSITION OF THE SERVICES. AFTER THE RE- 
FORMS OF 1919 

The introduction of Reforms of 1919 

RETIREMENT OF , , , 

European. produced apprehensions among the 

servants. European members of the Services 

who could not reconcile themselves to a new order in 
which, instead of formulating policy, they would 
have merely to carry out orders issued by Indian 
Ministers in charge of "transferred” departments. 
They made an insistent demand for statutory safe- 
guards and asked for facilities to retire. Accordingly, 
the Secretary of State in Council adopted a scheme 
under which All-India officers, selected for appoint- 
ment before 1st January, 1920, and serving under 
any Provincial Government, were allowed to retire 
before they had completed their normal full service, 
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on a pension, proportionate to their length of set” 

A large number of officials availed themselves of this 
opportunity, and by 1924, no less than 345 officers 
had prematurely retired, many of them were senior 
officers whom India could Ul spare Among the factors 
that were responsible for this exodus must be men- 
tioned the persistent criticism of official action in the 
new provincial legislatures, and the non-co-operation 
movement of 1920-22 which ‘involved officers and 
their famili es m personal discomfort and even in 
serious danger,”* and the rise of prices during the 
post-war years which made it difficult for them to 
meet their liabilities in connection with their families 
living m England. 

the lee This had the natural effect of dis- 

couraging suitable young men in 
England from taking up a career in India It was, 
therefore, a problem for the authorities to attract 
persons of real ability On the other hand, the intro- 
duction of Reforms led to a legitimate demand in this 
country for rapid Indiamsation of the Services It 
was further contended that the recruitment and con- 
trol of any Services by the Secretary of State should 
now cease These difficulties led to the appointment 
in 1923 of the Royal Commission on Superior Civil 
Services m India, of which Lord Lee was chairman. 
The Commission reported m 1924 Its recommenda- 
tions which were accepted and acted upon by the 
Government are briefly summarised as follows f 


1 Classification and Recruitment. The Commis- 
sion recommended that the Indian Civil Service, the 


• Simon Commission Report Vol I p Xs 
' See Simon Commission Report To! I p ro 
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Indian Police Service, the Indian Forest Service and 
the Irrigation Branch of the Indian Service of 
Engineers should continue to be All-India Services, 
recruited by the Secretary of State. Recruitment to 
the Indian Educational Service, the Indian Agricul- 
tural Service, the Indian Service of Engineers, the 
Indian Veterinary Service and the Indian Medical 
Service (Civil) was henceforward to be stopped and 
officers required for these departments were to be 
recruited by the Provincial Governments and were 
to constitute Provincial Services; the officers already 
appointed to these Services were allowed the rights 
and privileges of the members of All-India Services. 

ft 2. Increased Rate of Indianisation. The Com- 
mission expected appointments to the Provincial 
Services to he confined almost entirely to Indians and 
therefore put no restrictions on their recruitment. 
But, with regard to all-India and Central Services, it 
laid down certain proportions in which future recruit- 
ment of Indians was to be made. 

I For the Indian Civil Service, it recommended that 
fco per cent, of the Superior posts should be filled by 
the appointment of provincial service officers to 
“listed posts” and that direct recruits in the future 
should be Indians and Europeans in an equal degree. 
On this basis, it calculated that by 1939 half of the 
service would be Indian and half European, allowing 
for Indians in listed posts. 

r\ 

| For the Indian Police Service, direct recruitment 
wajs to be in the proportion of five Europeans to three 
Indians; allowing for promotion from the Provincial 
Service to fill 20 per cent, of all vacancies; this would 
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produce, it was estimated, a personnel half Indian and 
half European by 1949 

^/por the Indian Forest Service the recruitment 
proposed was 75 per cent. Indian and 25 per cent 
European, and for the Irrigation Branch of the Indian 
Service of Engineers, the Commission recommended 
direct recruitment of Indians and Europeans in equal 
numbers with a 20 per cent reservation of appoint- 
ments to be filled by promotion from the provincial 
service 


3 Increase in Emoluments and Privileges The 
Commission recommended large financial concessions 
to European members of the Services Increased 
overseas allowances, return passages to England for 
themselves and their families, enhanced pensions of 
those members of the Indian Civil Service who had 
attained the rank of Executive Councillors or Gover- 


nors, larger Government contributions to the Family 
Fund for Civil Servants, repatriation at Government 
expense of the family of an officer who died m India, 
etc were among the financial privileges extended to 
them. British officers employed in the “Reserved" 


field were given the right to retire on a proportionate 
pension, if at any time the department in which they 
were employed should be transferred to the control of 
Ministers responsible to the legislature They could 
exercise this option within one year from the date of 
transfer to the control of Ministers It further re- 
commended that the position of the All-India Services 
Jould be safeguarded by the establishment of a 
Public Service Co mmiss ion 
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the public ser - q^e Government of India Act, 1919, 
vice commission . provided for the establishment 
of a Public Service Commission, consisting of not 
more five members, of whom one should be 
chairman, appointed by the Secretary of State in 
Council. It was to discharge in regard to recruitment 
and control of the public services in India, such func- 
tions as might be assigned to it by rules made by the 
Secretary of State in Council. The Lee Co mmi ssion 
recommended its immediate establishment with a 
view to satisfying the demand on the part of Indians 
for recruitment in this country and with a view to 
providing protection for the existing services in India. 
A Public Service Commission was accordingly esta- 
blished in 1925. In 1929, a Public Service Commis- 
sion was also set up in the province of Madras under 
an Act of the provincial legislature. 

The Present Organisation of the Services 

1. CLASSIFICATION AND RBCRTjmiENT 

The Civil Services in India are classified under 
three main divisions: — (1) The All-India Services; 
(2) the Provincial Services; and (3) The Central 
Services. 

The All-India Services consist of 
:R ’" ! the Indian Civil Service; the Indian 

Police; the Forest Service; the Service of Engineers; 
the Medical Service (Civil) ; the Educational Service; 
the Agricultural Service; and the Veterinary Service. 
But recruitment by the Secretary of State to the last 
mentioned four services has ceased since 1924, and 
these services have now been provincialised.' The 
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members of the All-India Services, like those of the 
Provincial Services, work under the Provincial Gov- 
ernments but they are all appointed by the Secretary 
of State who is the final authority for the maintenance 
of their rights They are liable to serve anywhere in 
India but they ordinarily pass their whole career in 
the Province to which they are assigned on their first 
appointment 

their Appointments to the Indian Civil 

appointment Service, the Indian Medical Service 
(Civil), and the Indian Police are made by the 
Secretary of State who may also make appointments 
to the Irrigation Branch of the Indian Service of 
Engineers These appointments are made by him on 
the recommendations of thej^ntish .Public ^ Servi ce 
Commiss ionm E qglandjmd the Federal PubhcSemce 
Commission in India, both of which conduct com 
petitive examinations and interview candidates for 
the purpose Since 1936, the recruitment of British 
candidates to the Indian Civil Service is made by 
nomination of Honours graduates of any British 
University This practice is defended on the ground 
that many candidates, otherwise suitable find it diffi- 
cult to take the competitive examination soon after 
sitting through their Honours Examination. Due to 
the recent outbreak of war, the principle of nomina- 
tion has been partially extended to Indian candidates 
recruited m London. The respective strength of the 
above Services are to be such as the Secretary of 
State may prescribe, and he shall every year submit 
to each House of Parliament a statement of such 
appointments jind the vacancies therein The 
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Governor-General has the duty to keep the Secretary 
of State informed as to the working of the_ jsystem 
and to make recommendations for its modi fication. 

j provincial The Provincial Services (including 
r SKf " i Lj the Subordinate Services) "covers 

the,whole field of provincial civil administration in the 
jrtf fodlpijrrarfpg.” Appointments to these Services are 
made by the Provincial Governments who eontrol 
their conditions of sendee. 

central The Central Services are concerned 

services. with matters under the direct con- 

trol of the Central Government. Apart from the 
Central Secretariat, the more important of these 
Services are the Railway Services, the Indian Posts 
and Telegraph Service and the Imperial Customs 
Service. To some of these the Secretary of State 
makes appointments, but in the great majority of 
cases, their members are appointed and controlled 
by the Government of India. In framing the rules for 
the regulation of recruitment to posts in the customs, 
postal and telegraph services, due regard must be had 
to the past association of the Anglo-Indian Commu- 
nity with regard to the said services. Appointments 
to Railway Services are, under the new constitution, 
to be made by the Federal Railway Authority which 
is also required to pay due regard to the past asso- 
ciation of the Anglo-Indian Community with railway - 
services in India and to give effect to any instructions 
which may be issued by the Governor-General for 
securing, so far as practicable, to each co mm unity 
in India a fair representation in the railway services. 
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Eligibility for Ordinarily only a British subject is 
office eligible to hold any office under the 

Crown in India, .except temporarily. But, the Ruler or 
a subject of a_Eederated.Stato is eligible Jo hold .any 
civil office binder the Federal Government With re- 
gard to Rulers and Subjects of States not federated 
or natives of tnbal areas or of territory adjacent to 
India, powers are given to the Secretary of State, the 
Governor-General and the Governors to declare any 
person eligible to hold office in the services recruited 
by them. Women are generally eligible for all offices 
' hut v suh j ect t o^excluaion by the Governor-General, 
Governor or the Secretary of State in regard to 
Semc es~recruited by each . 

2. PUBLIC SERVICE COMMISSIONS 
establishment The recruitment of the Services by 
the Government of India and the 
Federal Railway Authority is to be made on the re- 
commendations of the Federal Public Service Comis- 
sion which has now taken the place of the Central 
Public Service Commission established in 1925 
Appointments to Provincial Services are made by 
local Governments on the recommendations of Pro- 
vincial Public Service Commissions established under 
the Government of India Act, 1935. The Act makes 
the establishment of Public Service Commissions in 
the Provinces obligatory, though two or more pro- 
vinces may- agree to .have a joint Public~~Service 
Commission. This facility has been~availed-of-by- 
many provinces.* The Public Service Commission of 
one province may also serve the needs of other pro- 
vinces, and the Federal Public Service Commission 
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may, with the approval of the Governor-General, 
agree to serve the needs of a province. 


composition. The Chairman and members of the 
Federal Public Service Commission 
are appointed by the Governor-General in his discre- 
tion, and those of the Provincial Commission by the 
Governor in his discretion. At least one-half of the 
members of every Public Service Commission should 
be persons who have put in ten years service under 
the Crown in India. The number of members of the 
Commission, their tenure of office and their conditions 
of service are fixed, in case of the Federal Commission 
by the Governor-General in his discretion, and in the 
case of a Provincial Commission by the Governor in 
his discretion. To ensure impartiality, the chairman 
of the Federal Public Service Commission is debarred 
from further employment in India; the Chairman of 
a Provincial Commission is eligible only for appoint- 
ment as Chairman or member of the Federal Com- 
mission or as Chairman of another Provincial Com- 
mission. Members of the Commissioners are not eligi- 
ble for any other appointment without the approval 
of the Governor-General in his discretion or the 


Governor in his discretion, according as the appoint- 
ment relates to a Federal or Provincial matter. The 
expenses of the Commissions including salaries, allow- 
ances and pensions payable to the Chairman; members 
amd staff axe'cKdrged on the revenues' of" tHe~Federa- 
l tTon in the case of the Federal Commis&rdnTand on the 


Joint Public Service Commissions have been established for fit 
Bombay and Sind; (2) Punjab an* Knrih-We.t 


North-West Frontier Province; 
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revenues of the province m the case_ofa Proym cial 
Commission^ 

functions The Public Service Commissions con- 
duct examinations and interview can- 
didates for appointment to Services They have a right 
to be consulted on all matters relating to methods 
of recruitment to civil services, on the principles 
to be followed in making appointments to civil ser- 
vices and posts and in making promotions and 
transfers from one service to another and on the 
suitability of candidates for such appointments pro- 
motio ns or_t r pnRf p.rg,-/m. _al1 -di sciplinary matters 
affecting a person serving His MajestyuTa cml'capa- " 
city in India, on any claim by a government servant 
for costs incurred by him m defending legal proceed- 
ings instituted against him in respect of acts done by 
hiuwn_the discharge of his duties^jmd on any claim 
f or_the__award of_a pensi on . in.. r espect ^f.injunes ^su s- 
tamed by a person while on duty The Federal or the 
Provincial Legislature may with the previous sanction 
of the Governor-General or the Governor, as the case 
may be, extend the functions of the Federal or the 
Provincial Commission The Public Service Commis- 
sions have no nght to be consulted as to the manner 
in which appointments and posts are to be allocated 
as between the various communities in the Federation 
or a province 

2 CONSTITUTIONAL SAFEGUARDS FOR THE 
SERVICES 

When constitutional changes 

Which finally took the shape of the 
Government of India Act, 1935, were being considered, 
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the Services felt considerably nervous about their 
position under the new regime and made insistent de- 
mands for statutory safeguards to secure their rights 
and privileges. Public opinion in India was averse to 
such c laims as it was felt that Responsible Govern- 
ment could not be firmly established if the Services 
were beyond the control of Ministers. But, the view 
point of the Services was finally adopted. The safe- 
guards provided for them under the new constitution 
may be classified under three broad heads : — 

1. Protection to Officers against Judicial Pro* 
ceedings. 

2. Statutory Safeguards as regards conditions of 
Service. 

3. Special Responsibility of the Governor-General 
and the Governors. 

No proceedings, civil or criminal,. 
cial* proceedings can be instituted against public ser- 
vants in respect of any act connect- 
ed with the execution of their duties, 
except with the consent of the Governor-General in 
his discretion, or of the Governor in his discretion, 
according as the person is employed by the Federal 
or Provincial Government. But, if such proceedings 
have already been instituted, they shall be dismissed, 
unless the Court is satisfied that the acts complained 
of were not done in good faith. In that case, the Fe- 
deration or the Province must bear the. costs not 
recovered. from the_plaintiff. Where a civil suit is 
instituted against a public officer in respect of any 
thing done in his official capacity, the whole or any 
part of the costs incurred by him and of any damages 
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or costa ordered to be paid by him shall, if recommend- 

eu by the Governor General or the Governor, he 

charged on the revenues of the Federation or of the 

Province as the case may be Only the Governor* 
General and the Governors exercising their individual 

judgment can sanction prosecutions of certain officials 

specially protected by the _Code_of_ Criminal i Proce, 

dure No Bill or amendment curtailing^suc h protec- 
tion afforded-to-public servants can beji Qved in th e 
Federal or Pr ovincial Legislalu rerwithout the previo us 
sanction o f the Govemor»G eneraL.o r the Governor, i n 
hi s discretio n 

statutory The following statutory safeguards 
safeguards. ^ provided for the Services by the 
Government of India Act, 1935 These fall mto two 
divisions General Safeguards, and Special Safeguards 
for Officers appointed by the Secretary of State for 
In di a 

(a) GENERAL SAFEGUARDS 

(1) No person can be dismissed from service by 
an authority subordinate to that by which he was 
appointed 

(2) No person can be dismissed or reduced in 
rank until he has been given a reasonable opportunity 
to show cause against the action proposed to he taken 
m regard to him 

(3) The salaries, allowances, pensions, payable 
to persons appointed before 1st April, 1924 to a post 
classified aa superior shall be charged on the revenues 
of the Federation or the province, as the case may be 
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(4) No civil post, which immediately before the 
introduction of the provincial part of the hew consti- 
tution was a post in Central Service (Class I or Class 
II), a Railway Sendee (Class I or Class II) or a Pro- 
vincial Service, shall, if its abolition would adversely 
affect any member of the Service, be abolished except 
by the Governor-Genera! exercising his individual 
judgment, or the Governor exercising his individual 
judgment, according as the post relates to a Federal 
or Provincial matter. 

(5) In the event of the premature abolition of 
a post held by a person having special qualifications, 
and not being a regular member of the civil service 
of the Crown in India, such compensation as may be 
deemed necessary by the Governor-General or the 
Governor, as the case may be, shall be payable to that 
person. 

(6) No order which adversely affects the con- 
iditions of service of a person serving before the in- 
! troduction of the new constitution can be made except 
by an authority which would have been competent to 
j make such order on 8th March, 1926 or b y some person 
| empowered by the Secretary of State^subject-to the 
right of appeal. 

'(7) Nothing limits or abridges the power of the 
Secretary of State, the Governor-General, or the 
Governor to deal with the case of any person serving 
in a civil capacity in India in such manner as may 
appear to him to be just and equitable. 

In addition to the foregoing safeguards which 
apply to Sendees in general, the following Special 
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Safeguards are guaranteed to officers recruited by the 
Secretary of State 


<&) SPECIAL SAFEGU ARDS 

(1) The salary, allowances and pensions payable 
to such officers are charged on the revenues of the 
Federation or the Province, as the case may be 


L*^X2) No rules can affect adversely the remunera- 
tion or pehsions^payable to such officers 




Questions relating to promotion, leave not 
less than three months, suspension, etc , of such 
officers are to be decided by the Governor General or 
by the Governor, as the case may be, exercising his 
individual judgment. 




(4) If such an officer feels aggrieved by an order 
affecting his conditions of service, he can complain 
to the Governor General or the Governor, as the case 
may be — 


(5) No order punishing, or formally censuring 
such an officer, or affecting adversely his emoluments 
or rights in respect of pension can he made except by 
the Governor-General or the Governor exercising his 
individual judgment. Such an order may be appealed 
against to the Secretary of State 


(6) If the conditions of service of such an officer 
are adversely affected, or if for any other reason it 
appears to the Secretary of State that compensation 
ought to be granted to any such person, he may grant 
■compensation which he may consider just and 
■equitable 
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special In addition to the above statutory 

responsibility'. Ba feguards, the Governor-General 

and the Governors have been charged with the Special 
Responsibility of securing to the public services all 
rights provided for them by the Government of India 
Act, 1935, and the safeguarding^ their legitimate 
interests. J 

4. A CRITICAL ESTIMATE J 

The salient features of the organisation of the 
Services in India may now be summed up. 


recruitment Firstly , recruitment by the Secretary 
OF SK“" Of State is still to continue in the case 
of the Indian Civil Service, the Indian 
Police, the Reserved Departments of the Government 
of India, the Indian Medical Service (Civil) and the 
Irrigation Branch of the Service of Engineers. Officers 
who owe their appointments to the Secretary of State, 
and who cannot be touched by any authority inferior 
to him , cannot be relied upon to show the same 
subordination to the Federal or Provincial Govern- 
ments, as officers appointed by, and responsible to, 
these Governments. The Joint Parliamentary Com- 
mittee in defending the continuance of such recruit- 
ment observed: “the functions performed by members 
of these two Services (the India n Civil Service and the 
Indian Police) are eo essentlar tcT tfiiTgeneral ‘admlnls- 
tratlon of the country, andtfieneed tberefore“'Tor 
maintaining a supply of recruits, Europeanjmd Indian, . 
ofthe highestqualitjr^so'vital'tolK^stability of the 
hew Constitution ltselfTthaFws couUnot'viewwithbutv 
grave apprehension an abrupt change in the system 
of recruitment for these two Services simultaneously 
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with the introduction of f u nda m ental changes in the 
system of government It is of the first importance 
that in the early days of the new order, and indeed 
until the course of events in the future can be more- 
clearly .forese e n, the new Constitution should not he 
exposed to risk and hazard by a radical change m 
the system which has for so many generations pro- 
duced men oft he r ight calibre"”* They have however, 
admitted~that this cannot be a permanent measure 
and that the position should be reviewed after some 
time 


Secondly , the British element m the 

Cy All India Services is still maintained 

intact, this is not only expensive but constitutes a. 
denial of legitimate opportunities to the people of the 
country tp_man their own services But the need for 
British officers in the Indian Civil Service and the 
Indian Police, the two Security Services, cannot be 
dismissed on mere considerations of abstract prin- 
ciples India is unfortunately tom by internal 
dissentions and communal strife and the confidence 
inspired by a European official in times of difficulty 
cannot be denied. His “integrity, fair play and detach- 
ment' have improved the tone of administration But, 
the tune has come when the British element should be 
reduced to the minimum, for people who are long 
demed opportunities of governing themselves may, 
because of that very denial, beco me unfit to gover n. 
It^is jpterestmg to rea d in this connection the follow- 
mg remarksmadejy ^he Simon Com mission — 

•Joint Parliamentary Committee Report Vol 1 p 182 
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“ . . . the British officer can for something longer 
render a valuable service to political progress in India. 
Democracy in our own country is not so much a code 
of principles as a way of living with one’s fellow 
citizens, whether they be the majority or the ml nor ity 
in the State. It cannot be learned from textbooks, 
and it is inevitable that political theory and practice 
in India should rest more on the letter than on the 
spirit of British political institutions. If the best type 
of British recruit can be obtained as in the past, 
Indian political life must gain from the advice and 
service of men in whom the practice of British demo- 
cracy is instinctive.’’* 

EXCESsrra Thirdly, the salaries and allowances 

paid to the members of the All-India 
Services are excessive and are out of all proportion 
to the capacity of the country to pay. Even taking into 
consideration the responsible nature of - the duties, 
the exceptionally high standards maintained by Jhe 
Services, the trying climate and the long distance 
from Home in the case of British officers, -it .cannot 
but be admitted that the administration is top-heavy; 
its cosC absorbs almost the entire- resources _of -the- 
country so that there is little to spend on departments 
of social welfare. The GovernoivGeneral is the -high- 
est paid official in the world and draws a salary which 
is higher than the salaries. of his political superior 
the Secretary of State for India and tbe^Prime 
.Mi ni ster. It is strange that India, one of the poorest 
countries on earth should be administered by -services 
which are easily the costliest in the world, 

• Simon Commission Report Vol. U, p. 230. 
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communal Fourthly, the pnnciple of communal 

representation representa tmii''m the Services has 
beep y accepted both by the H^vemment of India and 
th^ Provincial Governments, with the result that m 
many cases ment is sacrificed by tfee > necessity o f 
redressing^ commun al ineq ualities So long astlie 
min orities look to government for a guaranteed pro- 
portion of appointments, there is no inducement to 
them to raise their educational standards In any 
case, thi s system should not be perpetuated but should 
be looked upon as tentative until the minorities avail 
themselves of facilities for higher education 

J'' But when all is said, it must be admitted that 
,the Services w India have had a long and meritorious 
r ecord of_e fficiency and integrity 

RE coiuf oF Th *y have provided the country with 
the services. ^ excellent mechanism of Govern- 
ment, by which the smooth working of 
administration has been reduced to an easy and 
settled routine A chain of graded officials connects 
the head of a province with the people m general, 
so that communication of government orders is made 
through well-established channels Tributes have been 
paid to the excellent work of the higher services, 
particularly to that of th^ members of the Indian 
Civil Service, on whom falls the primary burden of 
carrying on the government 

their new The acceptance of the principle of self- 
government for India has naturally 
altered the position of the Services who have no longer 
that freedom of action, that unlimited prestige and 
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that final authority which they naturally enjoyed 
under a bureaucratic system. The fear of creating a 
perfect machine incapable of adjusting itself to 
changed conditions was anticipated thirty years ago 
by Lord Morley who said : “Our danger is the creation 
of a pure bureaucracy, competent, honourable, faith- 
ful and industrious, but rather mechanical, rather 
lifeless, perhaps rather soulless.” The introduction of 
Reforms of 1919 and especially the inauguration of 
Provincial Autonomy revived these fears and it was 
felt that Responsible Government in India could not 
function successfully so long as “the Steel Frame of 
the Services” secure in rights, and used to an atmos- 
phere of prestige and unquestioned obedience, remain- 
ed unsympathetic. The special safeguards provided 
for them by the Government of India Act, 1935, 
strengthened such fears. 


spirit or The working of Provincial Autonomy 

CO-OPERATION. . . , -■ „ , , 

since April 1937 has dispelled such 
apprehensions. The Services, though perhaps not as 
accessible, sympathetic and imaginative as a purely 
democratic government would have them to be, have 
shown a spirit of accommodation and a power of 
adaptation to which glowing tributes have been paid.* 
They have co-operated whole-heartedly with their new 
masters — the Ministers — in launching new schemes 
and programmes to which they may be personally 
opposed. The following remark of the Joint Parlia- 
mentary Committee may be quoted with approval : — 


• Coogree* and the Service*, ttartinjf about aa far apart ta It waa 
poMtblo to he. learned to work together The Coafreai learned the 
■atubboru fact* of admlnlatratlon The Service* learned the lmpllca- 
L 0M ~ 0, . d * m , 0CT > 0c CQn,ro1 - E| f Harry Hair. In * paper read before 
the East India Aaaodatlon, Asiatic Review, July l&io. 
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•“One of the strongest supports of the new Govern- 
ments and their new Ministers that we can recom- 
mend, and that the Constitution can provide for, will 
be impartial, efficient and upright Services in every 
grade and department’’* The old jibe that an Indian 
Civil Servant was neither Indian, nor civil, nor a 
servant is no longer tenable It is now for the new 
Governments to allow their responsible officials a wide 
discretion and to support them in the exercise of it 
against unreasonable criticism, even as they expect 
the Sendees to loyally carry out the policies of the 
governments, irrespective of their personal wishes in 
the matter. 

•Joint Parliamentary Committee Report, Vol l p 173 


CHAPTER XV. 


PROVINCIAL ORGANISATION 

1. THE DISTRICT AND ITS SUB-DIVISIONS 
the district. The organisation of administration 
in each province is based on the 
division of the province into a number of "Districts.’* 
The District in British India represents the unit of 
administration. "Apart from exceptional areas such 
as the Presidency towns, every inch of soil in British 
India forms part of a District”* The size and density 
of population of the districts vary considerably, but 
an average district would cover an area of over four 
thousand Bquare miles containing a population of 
nearly a million souls. “Many are much bigger. 
Mymensingh district holds more human souls than 
Switzerland. Vizagapatam district, both in area and 
population, exceeds Denmark. In the United Pro- 
vinces, where districts are small and the population 
dense, each collector, is on the average in charge of 
an area as large as Norfolk and of a population as 
large as that of New Zealand. The Commissioner of 
the Tirhut division looks after far more people than 
the Government of Canada.”! 

* Ifootagu^Chelmaford Report, p 79. 
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the collector Each distnct is m charge of an 
magistrate officer— known in some provinces as 

the Collector and in others as the Deputy Commis- 
sioner He is usually a member of the Indian Civil 
Service, though sometimes a member of the Provincial 
Civil Service holding a “listed” post is appointed “The 
distnct officer has a dual capacity, as collector he is 
head of the revenue organisation, and as magistrate 
he exercises general supervision over the mfenor 
courts and, in particular, directs the police work In 
areas where there is no permanent revenue settlement 
he can at any time be m touch, through his revenue 
subordinates, with every inch of his territory This 
organisation m the first place serves its peculiar 
purpose of collecting the revenue and of keepmg the 
peace But because it is so close-knit, so well-esta- 
blished and so thoroughly understood by the people, 
it simultaneously discharges easily and efficiently an 
immense number of other duties It deals with the 
registration, alteration, and partition of holdings, the 
settlement of disputes, the management of indebted 
estates, loans to agriculturists, and, above all, famine 
relief Because it controls revenue, which depends 
on agriculture, the supreme interest of the people, it 
naturally serves also as the general administration 
staff ’ • There exist several other departments in the 
distnct with staffs of their own, such as police, irri- 
gation, roads and buildings, agriculture, industries, 
fac tones, hospitals and co-operative credit They are 
manned by specialised services But the heads of the 
departments, the Distnct Superintendent of Police, 
the Executive Engineer, the District and Sessions 


• Montagu-Chelmsford Report p 79 
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Judge, the Divisional Forest Officer the Civil 
Surgeon, etc., are to keep the Collector constants 
and diligently informed of all activities of their 
departments. Though in matters of routine and 
internal discipline they are responsible to their own 
departmental superiors, their subordination to the 
Collector in matters affecting the peace of the district 
is equally important. 

ms position In order to acquaint himself with 
and influence. ^ conditions of his district, the 
Collector camps from place to place, holds durbars, 
grants interviews and thus establishes a direct contact 
with the people in his charge. Of late, his powers 
have been affected by increasing departmentalisation, 
by the growth of co mm u n ications and the spread of 
education, by pressure of desk-work which prevents 
him for devoting much time to out-door duties and 
by the gradual tightening of administrative control 
from above; so that the golden days of the civil 
service, when the Collector of a district was the 
monarch of all the surveyed, are definitely gone. But 
even now he wields such large powers that he is easily 
identified with the "government” by the people of the 
district. 

His large magisterial powers of trying cases, 
supervising over the administration of criminal justice* 
and preventing breaches of the peace; his close con- 
tact with all the departments in the district; his 
power of making several appointments of subordinates 
and clerks; and his power of recommending persons 
for honorary’ titles or other favours from the Govern- 
ment in addition to his control over the entire re- 
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venue staff, easily make him the virtual controller 
of the destinies of the people m his charge The lcoal 
influence of the District Officer is thus summed up by 
the Simon Commission — 

“It is difficult to convey to an English reader how 
great is the prestige of the Collector of a District 
among the inhabitants whom he serves The most of 
them, as we have said, he is the embodiment of Gov 
eminent. The authority which he derives from his 
statutory powers is augmented by the constant 
exercise of advice and direction in matters where ha 
is expected to give a lead He wields large powers 
of patronage, he is responsible for making a va'd. 
number of min or appointments, for instance, of 
village headmen and accountants, of revenue officials 
and office clerks His recommendations for honorary 
magistrateships and nominated memoership of all 
local self governing bodies are ordinarily accepted. 
He can grant seats at ceremonial functions such as 
' durbars,” and the coveted Indian titles and honours, 
and other rewards, are usually conferred at his sug 
gestion. . the District Officer must remain a very 
important person, the embodiment of effective 
authority, and the resource to whom the countryside 
turns m time of difficulty or crisis The respect in 
which he is held, and the influence which he wields 
.reflect the preference for personal and visible 
authority, which will endure though that authority 
is the spokesman and instrument of responsible 
government. In no future that we can foresee, will 
the post of a District Officer cease to be one which 
calls for those qualities of integrity and decision, 
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which so many of the best kind of public servants 
have exhibited in the service of India.”* ‘ 

talukas or The District is too large to manage 

tabsils. as a single unit; it is therefore sub- 

divided for administrative purposes. The divisions 
are called Talukas or Tahsils and from about four to 
ten of these form the District. The charge of a taluka 
or tahsil is held by an officer of the provincial civil 
service, generally known as Mamlatdar, Tahsildar Of 
Mukhtiarkar. He must know the conditions of every 
village and the work of every village official in his 
taluka in an inti m ate fashion. Like the Collector, he 
has both administrative and magisterial duties and ia 
charged with maintaining the peace of the taluka. 


sub-divisions. Intermediate between the district, 
and the taluka is the sub-division 
consisting of two to four talukas, in charge of an 
officer known as Assistant Collector, if he is a member 
of the Indian Civil Service, or Deputy Collector, if he 
is a member of the Provincial Civil Service.f The 
duties of this officer relate to assisting the Collector 
in supervising the ad min istration of the work of the 
mamlatdars; they are also sub-divisional magistrates 
and are empowered to try cases as well as supervise 
and hear appeals from the lower magistrates. 


VILLAGE 

ADMINISTRATION. 


A taluka consists of numerous vil- 
lages which are the lowest adminis- 


trative units. In a predominantly rural country like 


If be belongs to the Indian i.m w- 

Berrtce?* Coranli ” ioa * r < E A -CJ it® s belong 


. ' the Assistant 

i civil Service and «* Extra 
the Provincial 
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India where about 90 per cent, of the population live 
m villages, the importance of the village admmistra 
tion cannot be over-estimated The organisation of 
the village differs according to the system of land 
tenure prevailing in the area There are two main 
types of villages in India — the Ryotwan and the 
Zemandan (or Landlord) Village In the former, the 
holders of land are individually responsible for the 
payment of land revenue to the government, m the 
latter, the responsibility is collective on the village as 
a whole Each village, however, has usually a village 
hea dman , known differently as Patel, Reddi or Lam- 
bardar His office is usually hereditary He is in charge 
of the village for all purposes of the government and 
it is through him that the government orders are 
usually communicated to the people He performs 
numerous duties of a miscellaneous character ne , col- 
lection of land revenue, maintenance of peace and 
order and recording of births and deaths In some 
provinces he is also given petty magisterial powers 
He usually holds a plot of land — called “watan” land 
—by way of remuneration for his services Then there 
is the Village- Accountant known variously as Kulkarni 
or Pat wan who maintains general records of revenue 
including registration, transfer and partition of agri- 
cultural holdings and keeps other accounts relating to 
the administration of the village And finally, there 
is the Village Watchman, known as Vethia, Talart or 
Choukxdar, who acts as a messenger by day and 
watchman by night The hereditary character of the 
village officials is fast disappearing 

2. DIVISIONAL COMMISSIONERS 

In all provinces except Madras there are Com- 



342 HOW INDIA IS GOVERNED 

missioners in charge of groups of some four to eight 
districts called “Divisions.” They are Senior members 
of the Indian Civil Service and act as intermediaries 
between the Collectors and the Provincial Govern* 
ment, They supervise the work of the Collectors, hear 
appeals from their decisions in revenue matters and 
exercise almost direct control over certain branches 
of district work, particularly in relation to local self- 
governing bodies. Thus, they relieve the Provincial 
Government of much routine work. A section of 
opinion in India regards the Commissioner as an un- 
necessary link, but as against this view, there is the 
consideration that “his elimination, would involve the 
provincial Governments not only in the loss of expert 
advice, but in the necessity of direct communication 
with a large number of heads of Districts and in inter- 
ference in matters which at present need not come to 
headquarters at all.”* 

3. BOARDS OF REVENUE 

Between the Commissioners and the provincial 
Government, there exists in every province except 
Bombay, for the purpose of supervising the revenue 
administration, a Board of Revenue or a Financial 
Commissioner. “In their administrative capacity these 
constitute the chief revenue authority of the province, 
and relieve the provincial Government of much detail- 
ed work which would otherwise come to it; while in 
their judicial capacity they form an appellate court 
for the increasing volume of revenue, and often of 
rent suits.”t 

• Blmon Comm [salon Report. Vo). I. p 2S2 

t Moatagu-Chelmaford Report, p. 79. 
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4 THE SECRETARIAT 

Each provincial Government has a Secretariat 
usually small enough to be located in a single building 
Here the Governor and his Ministers have their offices 
This arrangement makes for a simple and easy inter- 
communication between the various branches of the 
Secretariat. Each branch of the Secretariat is m 
charge of a Secretary who is usually a member of the 
Indian Civil Service There .s also a Chief Secretary 
who is the senior-most permanent official of the pro- 
vince Ordinarily the "department” is, m India, 
separate from the branch of the Secretariat and is 
controlled by the head of the department, known as 
Inspector-General of Police, Chief Conservator of 
Forests, Director of Industries, Director- of Public 
Instruction, Commissioner of Labour etc Occasionally 
a head of a department is also constituted a Secretary 
to Government for the work of his department 

5 BUREAUCRATIC GOVERNMENT 

Thus, the administration of a province is con- 
ducted by graded officials beginning with the Minister 
in Charge, the Secretary, the Head of the Department, 
the Commissioners, the Collector and through him to 
the Assistant or Deputy Collector, the Mamlatdar 
down to the village headman A notable characteris- 
tic of the Indian system of administration is the re- 
peated sub-division of the country into S mall er and 
smaller units, the officer in charge of each is subordi- 
nate to the officer immediately above him. This chain 
of officers, one responsible to the other, is often refer- 
red to as Bureaucracy 



CHAPTER XVI. 

LOCAL SELF-GOVERNMENT 

1. INTRODUCTORY 

meaning op By local self-government is meant 

government . t he govern ment _of.3.^localitY >j in_res 

pect of certain functions, by the 
residents themselves* or through their~elicted repre- 
sentatives. The modem territorial State being too 
large to be governed effectively and well from one 
centre, there arises the necessity of delegating vast 
powers to subordinate officials; the central body has 
neither the necessary time, nor the requisite know- 
ledge of local conditions, to do more than merely lay 
down broad outlines of policy. This leads to concen- 
tration of power in the hands of those officials; the 
larger the country and the more varied the conditions 
of its different parts, the greater is the scope for 
official domination and despotism. Hence the need 
for developing local self-governing institutions, where- 
by the people of each locality may, instead of submit- 
ting to uniform policy as laid down from above and 
as applied by the local officials, assume control over 
matters affecting the locality. The merits of local 
self-government as against such bureaucratic rule are 
very clear. 

Local self-government offers an excel- 
government. lent opportunity to the people to bring 
their local knowledge, interest and 
enthusiasm to bear on the solution of their own local 
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problems Smce it is the wearer who knows where 
the shoe pinches, people of the locality are often m 
the best position to judge the utility of decisions 
which affect them vitally This is specially so when 
the State is concerned with benevolent or nation- 
building functions A “Police-State,” which is merely 
concerned with the maintenance of law and order, 
would offer little scope to the residents of a locality 
to make any substantial contribution to the solution 
of local problems It is when activities like sanitation, 
lighting, road-making, education, etc , are developed 
that the diversity of local conditions is revealed and 
the need for intimate knowledge of local conditions f 
becomes imperative Moreover, the provision of social f 
amenities m a locality raises the question of cost, and 
when the benefits of a measure are confined to a parti- 
cular locality, it appears reasonable that the people of 
that locality should pay for it This, in turn, requires 
the transfer of control over those matters to the re- 
presentatives of the people of the locality Such an 
arrangement alone could eliminate all bickerings, 
develop a sense of “local pnde and local shame,” which 
acts as a healthy stimulant and leads to a rivalry 
among different localities to outdo one another in 
point of local improvements But, the case for local 
self-government is not based only on the considera - 
tions advanced above; as a matter of fact, the advan- 
tages explained above are not realised all at once, and 
a temporary set back to efficient and good government 
of the locality may often ensure on the institution of 
local self-government The most important reason 
for the establishment of local bodies is that it gives? 
an opportunity to the citizens to take active interest! 
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in local affairs. It teaches the citizens the lessons of 
co-operation, compromise and fellow-feeling. The citi- 
zen comes to know how by taking a creative interest 
in the solution of his local problems he can promote 
his own good and that of his neighbourhood; he can 
realise the essential identity of his interests with 
those of others. Local self-governing institutions 
are, therefore, the best schools for learning the lessons 
of citizenship. They also offer opportunities for train- 
ing in leadership. In a democratic country, local 
self-government would appear to be the indispensable 
training ground which prepares for intelligent citizen- 
ship and capable leadership, the two important re- 
quisites of a successful democracy. 
locjl^self On the oth er hand, local self-govem- 
GOVERNMENT. ment often leads to ineffic iency, at 
least in the beginning, as local bodies 
cannot with their limited resources secure the services 
of people with as great a knowledge and capacity as 
the Central Government can. There 13 also a danger 
of the diversity of local conditions being emphasised 
bo as to cause chaotic conditions leading to confusion 
and inconvenience. Local bodies are seldom immune 
from narrow rivalries and.personal squabbles ; sinister 
influences of powerful persons in the neighbourhood, 
domination by a clique, favouritism and nepotism are 
often associated with local bodies; and if the people 
of the locality are illiterate and far removed from the 
Impact of progressive ideas, conservatism and hosti- 
lity to reform may be strengthened. 
conclusion. The dangers of local self-government 
are as real as the advantages which It- 
ia expected to yield. Hence, in organising the local 
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self-government of a country there is need for develop- 
ing the civic consciousness of the people by providing 
them the necessary education in the rights and duties 
of citizenship There is also an imperative need for 
the Central Government to keep a watchful eye on 
the working of the local bodies m order to check any 
undesirable developments before they assume serious 
proportions Such interference, if earned to excess, 
would negative the basic principle of self government, 
hence a moderate but firm control from above is neces- 
sary for the development of local self-government on 
proper lines 

2 GROWTH OF LOCAL SELF GOVERNMENT IN INDIA 

^j®*”**® India has Jong been famous for its 
ancient village communities known as 
Panchayats which discharged many functions of 
modern local bodies But, “Local self government in 
India in the sense of a representative organisation, 
responsible to a body of electors, enjoying wide powers 
of administration and taxation, and functioning both 
as a school for framing in responsibility and a vital 
link m the chain of organisms that make up the Gov- 
ernment of the country is a British creation The 
ancient village communities were constituted on a 
narrow basis of hereditary privilege or caste, closely 
restricted m the scope ot their duties — collection of 
revenue and protection of life and property were their 
mam functions — and were neither conscious instru- 
ments of political education nor important parts of the 
administrative system ”* 

•Simon Commission Report Vol I p ZB 
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e arly The history of local government m 

attempts- India begins from 1687 when the 
Court of Directors of the East India Company issued 
an order for the formation of a Corporation consist- 
ing of nominated European and Indian members of 
the city of Madras. In 1793, the Governor-General 
was empowered to appoint Justices of the Peace for 
the three Presidency towns of Madras, Calcutta and 
Bombay to look after sanitation, maintenance of 
streets, etc. These first steps towards local govern- 
ment contained no elective principle which was intro- 
duced only as late as 1870 consequent on the Resolu- 
tion of Lord Mayo’s Government. Outside the Presi- 
dency towns, there was no attempt at establishing 
local bodies before 1842; the progress made after that 
was slow and after 1870, the elective element came to 
be introduced in their composition too. Various Acts 
were passed in the different provinces increasing the 
number of elected members, but the progress made 
was insignificant. 

lord Rrporrs A new impetus to the movement of 
op i8S2. local self-government was given by 

Lord Ripon’s Resolution of 1882. 
This Resolution advocated the extension of local self- 
government on several grounds the most important 
among which were two. It was firstly desired as “an 
instrument of political and popular education”; 
secondly, it was expected to utilise the services of an 
intelligent class of public-spirited men for the task 
of administration which was beco min g more compli- 
cated; it was also expected that in course of time 
“as local knowledge and local interest are brought 
to bear more freely upon local a dminis tration,” im- 
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proved efficiency would follow The Resolution led to 
a senes of provincial Acts establishing local bodies 
in rural areas, increasing the number of elected mem- 
bers and extending the scope of their functions and 
powers There was, however, no uniformity in the 
different provinces But, there was in all provinces 
a substantial agreement as to the general line of the 
development of rural local self-government. “In all, 
Rural Boards Were now for the first time brought 
into existence, in all, tax-payers were empowered to 
elect a proportion of their members, and in most, 
the grant to local Boards of the privilege of electing 
their Presidents, was made possible, though in prac- 
tice this power was rarely exercised. ’• 

pkoobjess Though much progress was made as 

a result of this increased activity, 
the achievements fell considerably short of expecta- 
tions The Report of the Decentralization Commis- 
sion of 1909 pointed out the natural difficulties in 
developing local self-government in a country like 
India and recommended the enlargement of powers 
and the grant of greater independence to local bodies 
The Montagu-Chelmsford Report reviewed the whole 
position and came to the conclusion that “the hopes 
entertained of these bodies have not m the past been 
fulfilled. The avowed policy of directing the growth 
of local self-government from without rather than 
from within has, on the whole, been sacrificed to the 
need for results, and with the best intentions the 
presence of an official element on the boards has been 
prolonged beyond the point at which it would merely 

• Simon Commission Report. Vol I p 300 
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have afforded very necessary help up to a point at 
which it has impeded the growth of initiative and 
responsibility.”* Local self-government in India had 
grown under official protection and could not easily 
shake off official trammels. The District Officer 
presided over the deliberations of the District Local 
Board and regarded it as one of his many activities. 
“In effect, outside a few municipalities, there was in 
India nothing that we should recognise as local self- 
. government of the British type before the era of 
Reforms."t 

the R 5£2? MS The Montagu-Chelmsford Report in 
and aster. giving effect to the Announcement 
-of August 1917, accepted the principle that “there 
should be, as far as possible, complete popular control 
in local bodies and the largest possible independence 
for them of outside control.” Lord Chelmsford's Gov- 
ernment accordingly issued a Resolution in 1918 to 
the effect that “Responsible institutions will not be 
stably-rooted until they are broad-based and that the 
best school of political education is the intelligent 
■ exercise of the vote and the efficient use of adminis- 
trative power in the field of local self-government.” 
In the course of the Resolution concrete proposals 
were made to reorganise local bodies on a more de- 
mocratic basis. The Reforms of 1919 transferred 
Local self-government to ministerial control and the 
Provincial legislatures availed themselves of the new 
powers given to them to pass laws relating to the 
composition and powers of the local bodies. Each 
.province aimed at lowering the franchise, at increas- 

• Montaru -Chelmsford Report, p. 80. 

t Simon Commission Report. Vof. I, p. 302. 
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in g the elected element to give it absolute majority 
mid at removing the influence of the District Officer 
The advent of Provincial Autonomy since 1937 has 
had similar effects, though of a more far-reaching 
character In several provinces, the nominated ele- 
ment has been completely done away with and the 
true foundation of local self-government, as distin- 
guished from local got eminent, has been laid 


Organisation of Local Self-Government 
rural and The present organisation of local 

URBAN BODIES. . T , , 

self -got emment in India may be 
•divided into two main parts — rural and urban On the 
nrruf side, the important iacat bodies arc — (a) the 
District Local Board in each retenue district, except 
m Assam where the taluha local boards represent the 
largest units of local self-got emment, (b) the Taluha 
Local Boards, or Circle Boards, in each taluha or 
'Circle” of the district, (c) the Village Panchryats, 
and m tho smaller tillages (d) the Village Sanitary 
Committees On the urban side, there are — (a) the 
three Municipalities of Bombay, Madras and Calcutta , 
(1) the Municipalities or Municipal Borrou^hs m 
large-sized town, and (c) Notified Area Committees 
in the smaller towns 

iraPbSrrr 1,10 functions and 

potters of these bodies are not 
uniform in the different provinces. Local self got - 
eminent being a provincial matter, legislation affect- 
ing local bodies has been undertahen m every pro- 
wince The broad outlines of the system ate, howev er, 
the same The organisation of these bodies with 
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special reference to Bombay province is indicated in 
the following paragraphs. 

1. COMPOSITION OF LOCAL BODIES 

(a) RURAL 

the district The District Local Board consists 
local board. q£ membe rs m 0s t of whom are 
elected, nominations having been abolished in many 
provinces since the introduction of Provincial Auto- 
nomy. The principle of separate electorates for 
Muhammadans is generally conceded, though in 
Bombay option has been recently given to the 
Muhammadan voters of a constituency to demand 
the abolition of separate electorates, if they so desire. 
In Sind, the principle of separate electorates has been 
recently modified in relation to some boards so as to 
compel candidates of one community to secure a 
prescribed percentage of the votes of the members 
of the other community. Seats are reserved for 
Muhammadans, women, scheduled castes and back- 
ward tribes. The right to vote is extended to all 
those residents of the district who are voters of the 
Provincial Legislative Assembly. Any voter, nnlpgg 
he is a servant or a contractor of the Board, or is 
otherwise specifically disqualified, can stand for 
election to the Board. Each Board now elects its own 
President and Vice-President. In Bombay, it is obli- 
gatory on each District Local Board to have a Stand- 
ing Committee of not less than five and not more than 
seven members. The Chief Executive Officer of the 
Board and other officers are appointed by the Board. 

SLZifSSk 53 “ Tal,lka or Circle Boards exist 
only in some provinces. They 
generally consist o£ a majority of elected members. 
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and choose their own chairman In some provinces 
all or a portion of the elected members ot the District 
Local Board are chosen by the members of the Taluka 
boards 

the village Though the institution of Village 
panchayats Panchayats is of early origin, the 
modern Village Panchayats have been developed only 
m the present century The Decentralisation Com- 
mission of 1909 made out a forceful plea for their 
early establishment and though a start was made m 
the years following, it was only after the Reforms of 
1919 that real progress was made in the direction by 
the popular Ministers to whom the department of 
local self government had been ‘transferred ’ In 
Bombay, the present organisation of the Panchayats 
is based on the Bombay Village Pancbayat Act, 1933, 
as amended subsequently m 1939 So far it had been 
optional for a village to have a Panchayat, but the 
Amendment Act of 1939 gives power to the Provin- 
cial Government to institute a Panchayat in every 
village with a population of 2,000 or over The 
Panchayat which has hitherto consisted of certain 
elected and certain nominated members, with the 
revenue Patel of the village (or the Senior Patel if 
there are more than one) and the holder of the 
village (or the principal among them if there are 
more than one) will now consist of all elected 
members, all nominations and hereditary claims being 
abolished. The Panchayat is to consist of such 
member, being not less than 7 or not more than 15 
as the Collector may decide Seats are to be reserved 
or members of Scheduled Classes and Backward 
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tribes on population basis. The right to vote is ex- 
tended to all male adults residing or holding 
land or building in the village. The tenure of each 
Panchayat is three years; the President and 
the Vice-President, known as Sarpanch and Deputy 
Sarpanch, are elected by the members for the term 
of the Panchayat. The Secretary of the Panchayat 
is to be appointed and removed, not by the 
Panchayat, but by Government. Members of the 
Panchayat by a two-thirds majority can ask for the 
removal of the Secretary. Each village panchayat 
must constitute a Village-bench of five elected mem- 
bers. The Provincial Government may assign such 
judicial duties to it as it may deem fit 


vow**™**** In the smallest villages where no 

COMMITTEES. , , .... „ , , 

panchayats exist, the Bombay Vil- 
lage Sanitation Act, 1889, provides for the constitution 
of Village Sanitary Committees consisting of three or 
more members appointed by the Collector of the dis- 
trict. There were 123 such committees in the Bombay 
province in 1935-36; with the introduction of Pancha- 
yats in all villages with a population of 2.000 or over, 
many sanitary committees will be automatically 
abolished. 


<b> URBAN 

The Municipal Corporations of Bombay, Calcutta 
and Madras stand in a class by themselves. They have 
much larger bodies; their presidents elected by the 
members themselves are called Mayors and their chief 
executive officers are known as Municipal Commis- 
sioners. In Bombay and Madras, the Municipal Com- 
missioners are members of the Indian Civil Service 
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appointed by Government, while m Calcutta, the 
appointment is in the hands of the Corporation The 
constitution of the Bombay Municipality is described 
m detail below. 

THE BOMBAY MUNICIPALITY 

The Constitution of the Bombay Municipality is 
governed by the City of Bombay Municipal Act of 1888 
as amended from time to tune At present the Munici- 
pality consists of three statutory bodies — the Corpora- 
tion, the Municipal Co mmi ssioner and the Standing 
Committee 

. The Corporation consists of 117 

171011 members, of whom 114 are elected 
and three, the Police Commissioner of Bombay, the 
Chairman of the Bombay Port Trust and the Execu- 
tive Engineer Presidency Division, who are ex-officto 
members There are no longer any nominated mem- 
bers Of the 114 elected, 106 are returned by the 
general voters from the different wards and eight are 
elected by Special Constituencies, as follows Four 
are delegates of labour and four are representatives 
of the Bombay Chamber of Commerce, the Indian 
Merchants Chamber, the Bombay Millowners’ Asso- 
ciation, and the Fellows of the University of Bombay 
The election is on the basis of Joint Electorates there 
being no reservation of seats for any community The 
right to vote is extended to all residents who pay a 
monthly rent of five rupees but from 1942 there would 
be Adult Franchise The term of the Corporation is 
four years It elects its own Mayor every year, and by 
a convention, the office is filled by members of different 
communities m rotation 
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the municipal. The Municipal Commissioner is the 
commissioner c hief executive officer of the Muni- • 
cipality. He is appointed not by the Corporation, but 
by the Government, usually for a period of three years. 
It is regarded as necessary that the head of such a 
large body should be strong and independent and not 
entirely under the control of the members of the Cor- 
poration. But, in order to secure his due obedience to 
the Corporation, it is provided that a Municipal Com- 
missioner may be removed if 64 Councillors so desire. 
The Municipal Commissioner is assisted by two deputy 
Commissioners appointed by the Corporation with the 
approval of the Government. The other officers e.g., 
the Municipal Secretary, the City Engineer and the 
Health Officer are all appointed by the Corporation. 
The chief functions of the Municipal Commissioner 
are three ; he supervises and controls the entire muni- 
cipal staff; he makes appointments to posts carrying 
a maximum salary of Rs. 500 p.m. or less; and he 
prepares the annual budget of the municipality. 

The Standing Committee consists 

of sixteen members all elected by 
the Corporation. A fresh committee is elected after 
the genera] elections and half of the members retire 
every year and new members are elected in their place. 
The Chairman is elected every year from among the 
members and, by convention, the office is held by 
members of different communities by rotation. The 
main functions of this committee are financial. It 
scrutinizes the budget as prepared by the Commis- 
sioner before it is presented to the Corporation. It 
may introduce any changes therein and present the 
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modified budget to the Corporation It sanctions con- 
tracts, establishment schedules and investments, it 
examines weekly accounts and frames general service 
regulations for the municipal staff It is thus an im- 
portant link between the Municipal Commissioner and 
the Corporation 


other There are also two other Statutory 

committees Committees, the Improvements Com- 
mittee consisting of 16 members all elected by the 
Corporation and the Schools Committee consisting of 
16 members elected by the Corporation, seats being 
reserved for certain communities as follows Muham- 
madans 4, Backward Hindus 3, Hanjans 1 The 
Corporation appoints other committees to deal with 
specific problems of Municipal Administration 


There are about 800 Municipalities 

MUNICIPALITIES , , *L . , 

or Municipal boroughs in British 
India with about 21 million people resident within 
their limits They consist of a majority of elected 
members. In Bombay, nominations have been re- 
cently abolished and all members are, therefore 
elected. Communal Electorates have been conceded 
to Muhammadans who have received option to declare 
by a majority for Joint electorates The election is 
on a wide franchise, those in Bombay province who 
own or occupy a house of Rs 12 annual value or 
Rs 200 capital value are entitled to vote Each muni- 
cipality must appoint a Chief officer and may appoint 
a Health officer, an Engineer and other officers The 
Chief Officer cannot be removed except by a two- 
thirds majority 
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notified area Notified Area Committees are 
committees. formed in those areas where Muni- 
cipalities cannot be established. The Bombay District 
Municipal Act of 1901 permits the Government to 
notify a town which is the headquarters of a taluka 
or is within one mile of a railway station, to con- 
stitute a committee. The members of this Committee 
are all appointed by the Government. It cannot, 
therefore, be Btrictly regarded as a unit of local self- 
government. 

port trusts. T he major ports of Bombay, 

Madras, Calcutta and Karachi are 
controlled by Port Trusts consisting of members 
some of whom are nominated by the Government 
and some are elected by commercial and municipal 
bodies. The Chairman of the Port Trust is an 
official. The Government of India Act, 1935, has 
transferred the control over all major ports to the 
Government of India. 

2. FUNCTIONS OF LOCAL SELF-GOVERNING BODIES 
The local bodies are charged with the perform- 
ance of functions which are primarily local in char- 
acter and importance. They are classified into Obli- 
gatory and Optional.' 

obligatory. The Obligatory functions are those 
in regard to which the local bodies 
are bourid to make adequate provision: they 
include: — 

(a)’ the maintenance and repair of roads and 
other means of communication ; 

* The details gtrrn la thU section relate to functions of Local 
Bodies In Bombay. 
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(b) the construction, repair and management 
of hospitals, dispensaries, markets dh?r- 
mashalas and other public buildings, 

(c) the construction, repair and maintenance 
of public tanks, wells and water-works, 

(d) the maintenance of primary schools, 

(e) public vaccination sanitary works and 
public health, and 

if) the planting and preservation of trees by 
the side of roads 

In addition to the above obligatory functions of local 
bodies in general, the Municipalities are also charged 
with maintenance of lighting, watering and cleansing 
of public streets, abatement of public nuisances, pro- 
tection against fire, reclamation of unhealthy locali- 
ties. maintenance of asylums for lepers and lunatics, 
etc 

optional The Optional or Discretionary 

functions are those which local 
bodies are permitted to undertake and on which they 
are allowed to mcur expenditure They include — 

(a) the establishment and maintenance of 
model farms, distribution of improved 
seeds, improvement of the breed of cattle 
and horses and the advancement of agricul- 
culture and industries , 

(b) the maintenance of relief works in time of 
famine or scarcity; 
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(c) the maintenance and management of light 
railways and tramways and telephone lines; 
and 

(d) any other local works or measures likely 
to promote the health, safety, comfort or 
convenience of the public. 

The Municipalities have the following additional 
discretionary functions: — maintenance of gardens, 
public parks, museums, libraries, dairy farms, institu- 
tions of secondary or higher education; construction 
of sanitary dwellings for the poor; provision for 
music, etc. 

3. LOCAL. FINANCE 

main sources Local bodies derive their income 

OF INCOME. _ 

from three mam sources: — 

(1) Receipts of fees for services performed by 
them e.g., for supply of water, gas or light; for pro- 
vision of drainage, scavenging and sanitary facili- 
ties; by way of rents for market stalls, etc. 

(2) Government grants for certain services e.g., 
education and towards the salaries of certain officers 
of local bodies. 

(3) Taxes authorized to be levied by the local 
bodies and taxes levied and collected by the Provin- 
cial Government on behalf of local bodies. Local 
bodies are allowed to levy the following taxes: — Tolls; 
Taxes on Land and Land Values; Taxes on animals, 
vehicles, boats or ferries; taxes on trades and pro- 
fessions, Octroi duties; terminal tax and taxes on 
menial and domestic servants. 
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In practice, the local bodies rely only on a few 
taxes, i The District Local Boards depend mainly on 
cess on Land Revenue collected for them by the Pro- 
vincial Government, tolls on roads aifd femes and 
octroi duties are the only other important taxes gene- 
rally resorted to by them There is a general un 
willingness on the part of local bodies to levy taxa- 
tion partly because of the general poverty of the 
people and partly because of the fear of courting un- 
popularity The Municipalities have shown them- 
selves bolder in this respect and have availed them- 
selves of the opportunity to tax to a greater extent 
The Village Panchayats depend mainly on the share 
of cess on land revenue collected from the village, 
and recently the Bombay Government has made the 
imposition by the Village Panchayats of a Hous* tax 
compulsory, the tax may, however, be paid m cash, 
kind or labour The other sources of revenue allow- 
ed to the Panchayats e g , taxes on fairs and festivals, 
on sale of goods, on marriages and adoptions and 
octroi are scarcely avaded of. 

4 WORKING OF LOCAL BODIES IN INDIA 

SeSSisTtion K 1S to generalise on the 

working of local self-governing 
todies m India Many of them have (done splendid 
work and many have proved utterly mcapable of 
performing their duties ‘Tn none of the various sec- 
boas of the field to be surveyed,” note the Simon 
Commission, “hav e we to pamt a picture of unrelieved 
failure or unqualified success In every province, 
wh Je a few local bodies Jhave dischajg’ad ihe.v* 
sihihti^s with undoubted success and others have 
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been equally conspicuous failures, the bulk lie 
between these extremes.”* 

The chief defects of our local bodies and the dif- 
ficulties which they have to surmount may be briefly 
indicated- 


defective Firstly, the local bodies in India 

CONSTITUTION. , , . . , - 

have long been dominated by 
officials and it is only recently that they have been 
made self-governing. Elections to them are still 
based on a restricted franchise, and the principle of 
separate electorates is adopted in most of them. 


poor finances Secondly, the financial resources of 
the bodies are inadequate and there 
is a general apathy in regard to taxation among the 
people; even the taxes that are levied are not rigidly 
and honestly collected. Cases of arrears and embez- 
zlement are unfortunately not few. 

civm sense. Thirdly, the magnitude of the 
change involved in the transfer of 
wide powers to the local bodies has not been ade- 
quately appreciated either by the electorate or by the 
members of the local bodies. The electorate, ignorant, 
conservative and caste-ridden, has not yet imbibed 
the civic spirit and votes are given more on conside- 
rations of community, caste or wealth than on 
grounds of merit. The members and chairmen of 
local bodies have shown a deplorable lack of know- 
ledge of administration and have sometimes interfer- 

•Simon Commission Report. VoJ I p. SOS. 


LOCAL SELF-GOVERNMENT 


363 


ed too much in the work of executive officers * Their 
decisions are governed more by considerations of 
personal or communal interest than by the fdea of 
promoting the welfare of the people under their 
charge 

low standards Fourthly, the standard of admin- 

OF ADMINISTRATION , . 

istrative efficiency has in many 
cases fallen due to excessive interference on the part 
of local bodies in the work of officers, the instability 
of tenure of the staff of local bodies, the making of 
appointments on communal grounds, the scanty 
fcalanss of the stuff irregularly paid, and the low 
level of the civic consciousness of the people who 
scarcely bother about what is happening around 
conclusion It must be recognised that the his- 
tory of local self-government in 
other countries have not been free from such diffi- 
culties, and too pessimistic a conclusion should not, 
therefore, be drawn from our short experience But, 
unless efforts are made to put matters on a sound 
basis no appreciable improvement can be expected- 
Mere lapse of time will not remedy matters Spread 
of Civic education, grant of more elastic sources of 
revenue, guarantee of stability of tenure for the Exe- 
cutive officers and, above all, exercise of control by 
the government seem to be urgently called for 
5- GOVERNMENT CONTROL 

powers^ The Provincial laws allow large powers 
to the Provincial Government, the 
Commissioners and the Collectors, to exercise super- 

„.•'*** Commission quoted the case ol a district In which 

the actual supervision of the repairs of a road was parcelled out 
»mong the Individual members of the board parcelled out 
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vision over the working of local bodies. The Collector 
can, for example, call for any information, statement 
or account and can require the body to take certain 
matters into consideration. He may suspend any 
order of the body if it is likely to cause injury or 
annoyance to the public or, lead to a breach of the 
peace or. order the execution of some work in emer- 
gency, etc. The Revenue or Divisional Commissioner 
controls expenditure of the local bodies and if in his 
opinion the number of persons employed, or remune- 
ration assigned to any officer, is excessive, he may 
require the body to reduce the same. The Provincial 
Governments, in addition to final powers of suspend- 
ing or superseding the local bodies or ordering in- 
quiries into their affairs, have also the powers of 
influencing the actual administration of local bodies. 
A President. Vice-President or a member of a local 
body is removable by Government for misconduct, 
neglect of duty or incapacity, Government sanction to 
appointments to the posts of Chief Officers and Health 
Officers is mafde necessary if the local bodies are to 
be entitled to receive goverment contribution towards 
the salary of these officers. The By-laws of the local 
bodies must receive government sanction. No local 
body can raise a loan without the previous sanction 
of the Provincial Government which also arranges 
for annual audit of accounts of the local bodies. 

The extent of control which the Gov- 
ernment is authorised to exercise is 
thus very great. But, in practice they have shown 
reluctance to interfere in the affairs of local bodies 
until matters have reached such a pitch that the super 
session of the local body becomes imperative. As such 
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drastic action is always unpopular, Provincial Govern- 
ments have, on the whole failed to exercise a healthv 
influence over the growth of local self-government. 
“The failure to realise the need for control by the 
Provincial Governments over local self-government 
authorities” was considered by the Simon Commis- 
sion to be a grave error They further remarked 
that “where spur and rem were needed, the Ministers 
were only given a pole-axe ” What is really wanted is 
a moderate control exercised in numerous ways over 
the administration of local bodies, so that any evils 
may be checked before they attain unmanageable pro- 
portions 
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EDUCATION 

1. THE GROWTH OF EDUCATION JN INDIA 

importance of The importance of education is 

EDUCATION. ._ , f ,. , .... , 

manifold. Education has a political 
no less than a purely cultural or economic signifi- 
cance. Education not only civilises m a n and enables 
him to earn his livelihood, but forms the necessary 
basis of sound government, specially where the 
ultimate political power is vested in the people 
themselves. 

from early The state of education in India at 
times o Iras the time Q f the beginning of British ' 
Rule was deplorable. “Notwithstanding the traditions 
and achievements of ancient learning, education in 
India at the beginning of the 19th century was at a 
very low ebb. There were hardly any printed books 
either in the classical languages or in the vernaculars, 
and Western education had not been introduced. 
Indigenous village schools, antiquated but self-sup- 
porting, whether conducted by Brahmin or Muham- 
madan teachers, could not cope with more than 3 
fraction of the vast child population. Education for 
girls was almost non-existent," • The East India 
Company being a commercial enterprise was not quite 
interested in the educational uplift of the people 

* Simon Commission Re-port. Yol. t. p>. S7S, 
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whom it was called upon to govern Yet, a few steps 
were taken to encourage Oriental learning A 
Muhammadan College was founded at Calcutta by 
Warren Hastings in 1781, and a Sanskrit College was 
established at Benares m 1792. The Charter Act of 
1813 provided for an annual sum of one lakh of rupees 
for the encouragement of education By this tune 
many people in India, with a view to seeking employ- 
ment under the Company, had learnt English and had 
acquired a smattering of Western education. The 
Company had also felt a dearth of lower Indian staff 
with sufficient knowledge of English, hence in 1833 a 
controversy arose as to the type of education which 
the Company should encourage and spend its monies 
on The Orientalist supported the cause of classical 
languages eg, Sanskrit and Arabic, while the 
Anglicists stood for. English The activities of 
the Missionaries and Social Reforms, the greater 
market-value of Western education and the low 
standards to which oriental education had sunk in the 
bands of incompetent pandits and maulvts ultimately 
led to a preference for English To decide the 
question, the Government appointed m 1833 a Com- 
mittee of Public Instruction presided over by Lord 
Macaulay who had just arrived to take charge as 
India’s first Law Member. Macaulay’s able minute on 
the controversy between Western and classical learn 
mg ultimately clinched the issue, and m 1835 Govern 
ment decided in favour of Western education, to be 
imparted through the medium of the English 
language 

iNTnoOTcno'* op The decision of 1835 was a momen- 
learning tous step in the history of education 

in India Though its immediate aim was to produce 
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intermediaries — a class of “natives” capable of inter- 
preting the orders of a superior civil servant to the 
subordinates and the people at large, it was destined 
to revolutionize the mentality of Indians by bringing 
( them in touch with literary, scientific and political 
works of European writers. A few high schools and 
colleges were established fay government to impart 
Western education through English and these institu- 
tions laid the foundations of the present system of 
education in India. 


the despatch in order, however, to organise educa- 
op ism tion on sound basis, the Court of 

Directors issued in 1854 a Despatch on Education, 
which is generally known as Sir Charles Wood’s 
Despatch, laying down the principles on which 
reorganisation of education in India was to be based. 
It defined the aim of education in India to be “the 
diffusion of the improved arts, sciences, philosophy, 
and literature of Empire”; it recomended the crea- 
tion of Departments of Public Instruction and the 
establishment of Universities; it called upon the 
governments to establish its own high schools in every 
district and to encourage private enterprise by 
grants-in-aid. It further suggested other measures 
e.g., grant of scholarships, increased attention to 
vernacular schools, encouragement of female educa- 
tion, etc,, to promote the general growth of education 
in India. This Dispatch was made the basis of 
educational reforms in India. The Departments of 
Public Instruction were established in every province; 
Universities were founded at Bombay, Madras and 
Calcutta in 1857; in the Punjab in 188?. and at Alla- 
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habad in 1887, and the growth of high schools became 
rapid 

educational in 1882, Lord Ripon’s Government 
reform 0 ** ANt> appomted a Commission under Sir 
William Hunter, which was satisfied 
with the progress made m secondary education, but 
reco mm ended immediate attention to the expansion 
of primary education which had fallen into neglect 
In the meantime, certain defects of the newly esta- 
blished Universities became apparent, to consider 
which Lord Curzon called a Conference of European 
Educational Experts in 1901 and appointed a Univer- 
sities Commission under Sir Thomas Raleigh m 1902 
This Commission pointed out various defects in the 
constitution and working of the Universities and 
suggested suitable changes which were embodied m 
the Indian Universities Act, 1904 These changes 
related to three mam heads Firstly, the constitution 
of the Universities was changed so as to provide for 
reduction m the size of the Senate and for the consti- 
tution of an Academic Council (including Faculties) 
as separate from the Syndicate Secondly, the Uni- 
versities were required to exercise stricter control 
o\er their constituent colleges m matters of equip- 
ment staff, hostels, etc Thirdly, Government control 
over the Universities and colleges was strengthened. 
Eighty per cent, of the members of the Senate were 
to be nominated by Government, all Regulations of 
the Senate were required to get Government sanction; 
appointments of University professors and the 
affiliation and disaffiliation of colleges were similarly 
to be sanctioned by Government. Tho. ujiuceasft vt* 
Government control reduced the Universities to mere 
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government departments. Moreover, the main defect 
of the Indian Universities, namely, that they were 
merely affiliating and examining bodies, was not re- 
moved. This problem became more serious as with 
the multiplication of colleges and high schools, the 
work of the Universities rapidly increased thereby 
affecting the efficiency of their administration and 
the quality of their instruction. A Resolution of 1913 
issued by the Government of India emphasised the 
need for unitary and teaching Universities. Accord- 
ingly, the Benares Hindu University was founded in 
1915; the Patna University in 1917, and the Aligarh 
University in 1920. 

the SADLER The problem of University reorga- 
comnssiON. nisation was fully reviewed by the 
Calcutta University Commission, appointed under the 
chairmanship of Dr. Michael Sadler. The Commis- 
sion's Report submitted in 1919, is a monumental 
work and still constitutes an illuminating commen- 
tary on the defects of University, organisation in 
India. Its main recommendations were, firstly, that 
an encouragement should be given to the formation 
of unitary and teaching Universities and one such 
University was specially recommended to be establish- 
ed at Dacca, to relieve the Calcutta University of some 
of its burden.. Secondly, the creation of separate col- 
leges teaching up to the Intermediate standard only 
was recommended and the University was to be re- 
lieved of control over Secondary and Intermediate 
education by the creation of Boards of Secondary and 
Intermediate education. Thirdly, changes were pro- 
posed in the constitution of the Universities so as to 
separate their purely academic functions from their 
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executive functions the former were vested in the 
Academic Council and the latter in the Syndicate 
Fourthly, the Commission recommended that colleges 
in Calcutta and in the mofussil should co-operate m 
regard to teaching work The Report of the Sadler 
Commission was recommended by the Government of 
India to other provinces also and as a result, after 
the Reforms of 1919 many schemes of reorganisation 
of Universities were carried out in the provinces The 
Dacca University and the Lucknow University were 
set up as unitary and teaching universities The Delhi 
University was established m 1922 The Allahabad 
and Madras Universities were reconstituted A 
University was established at Nagpur in 1923 In 
Bombay the constitution of the University was alter* 
ed in 1928 on the recommendations of a Committee 
presided over by Sir Chimanlal Setalvad. The Dacca. 
Lucknow and Allahabad Universities have separated 
the Intermediate classes and handed them over to 
Intermediate colleges controlled by the Boards of the 
Secondary and Intermediate Education The other 
Universities have not yet given up intermediate work 


SSSpmeots The Reforms of 1919 transferred 
the control over Education to popu 
lar ministers who also initiated programmes of reor* 
ganlsation of primary and secondary education. A 
number of measures were taken m each province the 
more important among them being the handing over 
of control over primary schools to local bodies and 
the passing of Compulsory Primary Education Acts 
authorising local bodies to make primary education 
compulsory The progress of primary education was. 
however considerably impeded by lack of adequate 
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funds. The advent of Provincial Autonomy has given 
a new impetus to the movement and educational re- 
forms based on a new concept of “teaching through 
the craft" have been advocated in the Wardha Scheme 
which is being experimented upon in many provinces. 

2. THE PRESENT ORGANISATION OP EDUCATION IN 
INDIA 

The present organisation of education in India 
may be classified under three main divisions: Higher. 
Secondary and Primary. 

universities. The control over higher education 
is vested in the Universities except 
to the extent to which they are relieved of their In 
termediate work by Boards of Intermediate Educa- 
tion. There are at present 18 Universities in India. 
Out of these eight, namely, Bombay, Calcutta, Mad- 
ras, Punjab, Nagpur, Agra, Patna and Andhra Uni- 
versities are of the affiliating type though they also 
undertake some teaching work, the remaining ten, 
Dacca, Allahabad, Lucknow, Mysore, Benares, Ali- 
garh, Osmania, Delhi, Annamalai and Travancore are 
unitary and teaching. In 1936-37, there were, 241 
Arts Colleges and 66 Professional Colleges in the 
whole of India ; the total number of scholars studying 
in the Universities and colleges were 111,784 males 
and 6,996 females. 


S55mmo„. jP” 5 Universities in India award 
degrees (and some times diplomas) 
in the faculties of Arts, Science, Education, Engi- 
neering, Medicine, Law, Commerce, Oriental Learn- 
ing, Technology and Agriculture; some of the smaUet 
Universities do not, however, have all these faculties. 
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The constitution of the different Universities vane? 
m matters of detail, but every University has a Chan- 
cellor usually the Governor of the province and a 
Vice Chancellor who is nominated by the Chancelloi 
though, m the Universities recently established the 
person usually elected by the highest University 
body is no min ated to the post. He usually serves in 
an honorary capacity hut m some of the ■unitary and 
teaching Universities, the Vice Chancellor is a whole- 
time paid servant of the University The executive 
functions of the Umversity are usually vested in a 
small body known as the Syndicate or Executive 
Council and the exercise of academic functions is 
vested in an Academic Council The Syndicate and 
the Academic Council have a few ex-officio members 
€ g , the Director of Public Instruction of the Pro 
vince and the Registrar of the Umversity, the others 
are elected partly by Boards of Studies in different 
Subjects and partly by the members of the Senate 
The Senate is the largest and the most popular body 
consisting of about a hundred members elected partly 
by teachers of the Umversity, partly by Principals of 
Colleges, and partly by Registered graduates and cer- 
tain local bodies Some members are also nominated 
by the Government The functions of the Senate 
relate to passmg the annual budget of the University 
and deciding all important questions of policy, sub- 
ject to the sanction of the Chancellor The Vice-Chan 
cellor presides over the meetings of the Senate, the 
Academic Council and the Syndicate 

SSySoAKD The Inter University Board war 
established m 1925 Allthe Indian 
Universities are represented on it Its functions are 
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(a) to act as an Inter-University organisation 
and a bureau of information; (b) to facilitate the ex- 
change of professors; (c) to serve as an authorised 
channel of co mmuni cation and facilitate the co-ordi- 
nation of university work; (d) to assist Indian Uni- 
versities in obtaining recogniton for their degrees, 
diplomas and examinations in other countries; (e) to 
appoint or recommend, where necessary, a common 
representative or representatives of India at Imperial 
or International Conferences on higher education; (f)! 
to act as an appointments bureau for Indian Univer- 
sities, (g) to fulfil such other duties as may be 
assigned to it from time to time by the Indian Univer- 
sities. 

The Board also functions as a National 
Committee of Intellectual Co-operation in India. Its 
influence on University education in India has not 
not been significant It has only collected some use- 
ful information and stimulated thought on University 
problems. 

rn TTim ra 0 The colleges affiliated to the Uni- 
versities prepare students for exa- 
minations conducted by the Universities. They are 
inspected and, in some matters, controlled by the 
Universities which have the power to disaffiliate 
them. Some of the colleges belong to the Govern- 
ment and are, therefore, directly controlled by the 
Director of Public Instruction of the province ; others 
are run by Christian Mission Societies and though at 
first these institutions had their primary object as 
propagation of Christianity, they are now almost en- 
tirely secular institutions; the remaining ere private 
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colleges started by societies or associations of rnflu- 
tial people of a locality The cost of the Government 
colleges is borne entirely by the Government, while 
the other colleges, if recognised, receive grants m aid 
from the Government and have, therefore, to submit 
themselves to some government control 

secondary Secondary Education is imparted in 

kdicaih.n High Schools and Middle or Anglo- 

Vernacular Schools some of which belong to the Gov- 
ernment while others are run either by Mission Socie- 
ties or by private bodies and receive grants in-aid 
from the Government- Usually, there is one Govern- 
ment High School at the Headquarters of every dis- 
trict originally, intended to be a model institution 
But private effort has now been attracted to such an 
extent that in many places Governments have actu- 
ally abolished their high schools or have handed them 
over to private bodies In 1936 37, the total number 
of High and Middle Schools in British India was 
14,404 out of which 3 652 were Middle Schools , the 
total number of scholars studying in these institu- 
tions was 2,496 826 out of these 357 504 or about 15 
per cent., were females 


education Primary Education is imparted in 
schools the control over which has 
been transferred to local bodies — the Municipalities 
in the towns and the District Local Boards m rural 
areas In 1936-37, there were 197227 primary 
schools, and the number of scholars studying m 
them were 10 541,790, out of whom 2,611,577, or 
about 24 per cent were females 
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control* of The Education department m each 

EDUCATION. , . 

province 13 controlled by the Direc- 
tor of Public Instruction, usually a member of the 
Indian Educational Service. He controls the entire 
teaching staff of the government colleges and schools 
and organises and controls the inspection, recogni- 
tion and the payment of grants-in-aid to institutions 
run by private or local bodies. He is an ex-officio 
member of all the governing bodies of the Univer- 
sity in the province. The Government of India main- 
tain an Educational Commissioner to control educa- 
tion in the Centrally Administered Areas and to advise 
the Government of India on educational matters. 
There Is also a Central Advisory Board revived since 
1935, to co-ordinate and study problems relating to 
education in India. 

3. GENERAL. REMARKS 

! r ! I g ... s .? T . ATilLI ' r7 The system of education in India 
learning. has come in for lot of criticism. 

Some have raised the fundamental 
issue whether public education in British India has 
not from the beginning been developed on wrong lines. 
They contend that “Western methods and objectives 
have precluded the growth of an indigenous culture 
expressive of, and responsive to, the different types 
of native genius.’’ Hence, they Bland for a complete 
‘‘reorientation’’ of the whole educational system. No- 
thing, however, will now be gained, by abolishing 
Universities, colleges and schools and reverting to 
Patshalas and Maktibs; such a reversion could be 
advocated only by those who deliberately shut their 
eyes to the fast changing conditions of modem times. 
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Hence, what is required is the study of the mam 
defects of the present system with a view to secur- 
ing its improvement and extension 

now level of The most glaring defect of the edu- 

LITERACY . , . T , 

cational organisation m India is 
the comparative lack of primary education At pre- 
sent, after about a hundred and fifty years of British 
rule not even ten per cent, of the total population 
can read and wnte, the ignorance of the masses is 
simply appalling India is a land of villages and yet 
more than half the number of the villages are with- 
out any school Female education is in a still more 
unsatisfactory condition The purdah system, early 
marriage, the old conception of moman as a house- 
hold drudge and the lack of female teachers generally 
account for the low level of female education in 
India 

compulsory The need for a programme of com- 
education puisory and free primary education 
has long been realised in India and 
various local bodies ha\e availed themselves of per- 
missive legislation passed by the provinces to enforce 
compulsion jn certain selected areas, but the ques- 
tion is one which mvolves large financial obligations 
Some progress in this respect has been made by 
popular ministers after the introduction of Provincial 
Autonomy, by establishing primary schools m small 
villages, by starting Literacy Campaigns and by 
organising Adult Education, but as yet only the 
fringe of the problem has been touched 
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antiquated The quality of primary education 
imparted in India is of a very low- 
order. In small villages there are single teacher 
schools ; the staff is largely untrained, ill-paid and over 
worked; the methods of education followed ore in 
most cases anti-diluvian; Montessori and Kindergarten 
classes have been started in big towns but the large 
percentage of the child population is still taught on 
old lines. There is also lot of wastage and stagnation 
in primary schools as all those who join the primary 
schools do not reach the school-leaving standard, but 
are generally compelled to leave off in the middle; this 
is specially so in the case of females. The control of 
local bodies over primary education has, in many 
cases, led to favouritism in the making of appoint- 
ments and the ordering of transfers with the result 
that efficiency has suffered. 

£F*'ects ob’ Secondary Education in India has 

SECONDARY . , , , - 

education. long been dominated by ideals of 

liberal education and an unduly 
literary bias is given to education imparted in the high 
and middle schools. The schools act primarily as 
feeders of colleges and prepare students for examina- 
tions conducted by the Universities. There is, there- 
fore, a conspicuous lack of facilities for vocational 
education; agricultural, technical and commercial 
schools are few and far between with the result that 
the large body of matriculates turned out every year 
are unable to secure suitable employment. The stan- 
dard of instruction imparted in the schools is affected 
by the unwholesome conditions of work of teachers 
in private institutions which offer neither security nor 
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adequate remuneration to the staff The facilities 
for the training of teachers are also inadequate 
n eed f or The organisation of higher educa 

reorgantsati on tion in India has revealed several 
defects The affiliating Universities 
examining thousands of candidates m numerous 
centres situated m the mofussil and controlling a vast 
number of colleges widely spread out, are clearly over- 
burdened so that the administration becomes un 
wieldy and standards of uniformity are difficult to 
maintain The demand for Regional Universities con- 
trolling areas of linguistic unity can scarcely be 
opposed on principle, the problem is one of finding 
adequate funds and a sufficiently large number of 
capable persons to run the new Universities The 
Universities m India are criticised for lack of co-opera- 
tion among one another in matters of recognition of 
examinations, exchange of staff, specialisation in 
certain faculties and m conduct of research This 
failure to co-operate has resulted m unceremonious 
recriminations and in. one University being merely a 
replica of the other, so much so that there is an un- 
necessary duplication of work and little scope for 
specialisation. An Inter-University Board established 
m 1295 endeavours to stimulate co-operation among 
the Universities but its influence has not yet been 
considerable It functions mainly as a Bureau of In- 
formation on matters relating to University Education 
in India. 

5 ^^,° T University education is condemned 

education as too literary and academic, putting 

an undue premium on passing exa- 
minations to the neglect of other qualities which make 
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a successful man; even where Universities have start- 
ed colleges for technical and commercial education, 
the instruction imparted is of a theoretical nature; 
the Universities have shown a singular lack of ima- 
gination in starting new courses in journalism, 
librarianship, insurance, co-operation, etc., so that, on 
the whole, University degrees have become mere 
paper distinctions having negligible market value 
and conveying no idea of a person’s true abilities; as 
instruction is imparted in a foreign tongue, most of 
the candidates are unable to benefit from lectures. 
Thus the system of higher education is criticised as 
not being “adjusted to the social and economic struc- 
ture of the country,” and as leading to "educated or 
partly-educated output,” in excess of the country’s 
capacity to absorb. 


TttE While much of the criticism is well- 

113 founded, it must be realised that the 
essential role of a University is to prepare its mem- 
bers for life and not for livelihood. The blame for 
inadequate facilities for vocational education cannot 
be entirely thrown on the Universities; nor is it fair, 
for that reason, to consider provision for University 
education as being in excess of the country's require- 
ments. A realisation of the true function of a Uni- 
versity should lead the Government and private enter- 
prise to secure fbe establishment of technical institu- 
tions, calling upon Universities to make the necessary 
changes in their curricula. The need for developing 
and strengthening University education in this cannot 
be over-emphasised. Persons of the highest ability 
and calibre are required in all walks of life and, with 
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the establishment of responsible Government, the task 
of legislation and administration falls increasingly on 
the people of the country, and in the training of 
leaders and citizens, the Universities must play an 
important part Moreover, the success of secondary 
and primary education would to a large extent depend 
on the quality of university graduates who must staff 
the lower institutions 
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LAND REVENUE 


1. INTRODUCTORY 

importance or L an d Revenue is the share of the 
Ijvm> MSVEHOE. produce o! !and paid to 0,0 state. 
The importance of land revenue in India is derived 
from the fact that India is a predominantly agricul- 
tural country, with over three-fourths of the popula- 
tion directly or indirectly dependent on agriculture. 
The State in India has, therefore, from the very begin- 
ning claimed a share of the produce of land and even 
now land revenue is the chief source of income to the 
provinces. Out of Rs. 87 crores of total provincial 
revenues in 1939-40 Rs. 27 crores were derived from 
land revenue alone. 


LAND REVENUE & 
LAND TENURE. 


There are two main problems con- 
nected with land revenue: — (1) The 


assessment and collection of the share claimed by 


government, and (2) the rights and liabilities of differ- 


ent persons owning or cultivating land with reference 
to such payments of land revenue. The latter may be 
summed up in the term Land Tenure. At present, 
India exhibits a bewildering variety of different 
systems of land revenue and land tenure existing side 
by side. It would be impossible to understand these 
except by looking at the process by which they came 
to be evolved at different times. The problem is un- 
understandable except through its history. 
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2 SHORT HISTORY OF LAND REVENUE AND LAND 
TENURE 

pre British When the East India Company in 
&I ,TEir 1765 assumed the Durant of Bengal, 

Bihar and Onssa, they found themselves face to face 
with a system of land revenue administration which 
could only be described as a ‘disorganised scramble 
for the greatest amount of income which could be 
wrung from the land ”* Two centuries before, Akbar 
the Great Moghul Emperor had with the assistance 
of Raja Todarmal earned out far-reaching reforms 
in land revenue Akbar had the land carefully mea 
sured and classified according to the fertility of the 
soil, and introduced a system of decennial settlements, 
the assessment being fixed at one-third of the normal 
produce converted into money The system could not 
survive the shock of the disruption of the Moghul 
Empire, advantage was taken by numerous adven- 
turers who were charged with the collection of land 
revenue to impose their own rights and privileges on 
land. 

settlement The Company’s first experiments in 
in Bengal. e\olving a suitable system of land 

revenue proved unfortunate The commercial instincts 
of the Company favoured the process of fa rmin g out 
land to the highest bidders This was a simple but 
disastrous policy which could only have one result — 
the depletion of the qualities of the soil and its con- 
sequent impoverishment. Warren Hastings improved 
the machinery of collection of land revenue hut con- 
tinued the same method of assessment The attention 
of the Company was soon drawn to the. evil effects of 


•Imperial Gazetter Vol TV p 206 
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the system and they accordingly instructed Lord 
Cornwallis to set it right An inquiry was conducted 
by Sir John Shore and a settlement of land revenue 
was made in 1789 originally for ten years, but was 
m 1793 declared permanent. Under this system of 
Permanent Settlement, ‘‘the Zemindars were declared 
proprietors of the areas over which their revenue 
collection extended, subject to the payment of land 
revenue, and to the liability to have their lands sold 
for failure of payment The assessment fixed on the 
land was declared to be unalterable for ever, and the 
Government specifically undertook not to make any 
demand on the Zemindars, or their heirs or succes- 
sors, for augmentation of the public assessment in 
consequence of the improvement of their representa- 
tive estates."* The land revenue was assessed at 
approximately lOJllths of what the Zemindar receiv- 
ed from the ryot by way of rent Though this 
assessment was at first regarded as excessive and 
resulted in several Zemindars committing defaults, 
the system produced beneficial effects in so far as 
the Zemindars had secured permanent right over their 
lands and could make improvement on them without 
having to be asked to pay increased revenue. The 
Company also got its revenues punctually without 
incurring any appreciable cost of collection. The 
Directors approved of the system to such an extent 
that they contemplated its establishment in other 
parts of India. Permanent Settlement was introduced 
in the area round about Benares and in certain parts 
of the Madras Presidency, but the evils of the system 
gradually drew the attention of the Company. 
Though the land revenue payable by the Zemindars 

* Simon Commission Report. Vol. I. p. S30 
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bad been fixed, the position of the ryot in the matter 
of payment of rent to the Zemindar was not safe- 
guarded Hence, with the nse in prices of agricultural 
produce, the Zemindars benehtted by extorting higher 
rents from the ryots, pocketing the difference them- 
selves The Directors realised the mistake which had 
reduced the share of the government to a fixed sum 
of money, in spite of soaring pnces, and expressly 
forbade its extension to other areas 


temporary Meanwhile, Sir Thomas Munro, the 
Governor of Madras, introduced a 
new system of “direct settlements with the cultivators 
themselves,” known as the Ryotvsan system, m certain 
parts of Madras This system was later extended to 
Bombay and Burma In the United Provinces, the 
Company found a different system prevailing already 
In Oudh, there were a number of petty rulers, known 
as “taluqdars” who had long collected land revenue 
and paid a fixed sum to the previous rulers, in other 
parts of the province, there were certain village bodies 
m possession of the village area. Their proprietary 
rights were recognised by the Company and settle- 
ments were made with them A similar system was 
adopted in the Punjab In the Central Provinces, the 
British allowed certain existing individuals known as 
Malpimors to whom the land revenue of villages bad 
been farmed out since the days of the Maharattas, to 
continue, and made them responsible for the payment 
of land revenue In all these provinces, settlements 
made were not permanent but were subject to periodi- 
cal revision 
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3. SYSTEMS OP LAND TENURE (INCLUDING 
TENANCY) 

three kinds There are innumerable systems of 
op tenure land tenure in India, but they could 

be classified under three main divisions — zemindari, 
ryotwari and mahahvari. Under the Zemindari tenure, 
the landlord generally owning large estates and having 
several cultivators under him is the proprietor of land 
and is directly responsible for the payment of land 
revenue to the government; under the Ryotwari sys- 
tem, each individual proprietor of usually a small plot 
of land, cultivated by him with the assistance of a few 
labourers, is directly responsible for the payment of 
land revenue to the government, without the inter- 
vention of any middleman. Under the Mahalwari 
system, the village-community as a whole, consisting 
of several holders of land, deals with the government; 
the responsibility of paying the revenue is joint and 
several on the part of the proprietors. Thus, the 
landlord, the small proprietor and the village-commu- 
nity, respectively, constitute proprietors of land in 
each of these Bystems. 

sub-proprietors. Besides the proprietors, there are 
usually certain classes who have 
claimed semi-proprietary or sub-proprietary rights in 
land; this is specially so in Bengal where the process 
of sub-infeudation has been developed. Some of these 
sub-proprietors have had their rights recognised by 
law. 

tenants. The ac tual cultivation of land is 

generally left, even in the ryotwari 
areas, to tenants whose rights in land originally 
depended on custom or contract but have now been 
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incre asin gly regulated by Acts of Provincial govern- 
ments- Some of them are occuparcy tenants and 
cann ot be ejected from land so long as they pay rent, 
their rent cannot be enhanced at the will of the land- 
lord and may be reduced if there is a permanent fall 
m prices or deterioration m the seal, the occupancy 
right is hereditary and ah enable, m addition, they 
enjoy several other nghts which make their position 
privileged. On the other hand, there are terants-ct- 
triTJ whose position with regard to tenure, rent. etc. 
is entirely in the hands of the Zemindars. Interme- 
diate between these two classes are tenants with 
tights and privileges of different degrees. The recent 
tendency in provincial legislation has been to guar- 
antee security of tenure and immunity from enhance- 
ment of rent to ell those tenants who have cultivated 
a plot of land for a particular number of years, sub- 
ject to certain conditions including regular payment 
of rent. It can scarcely be denied that the large body 
of tenants should be afforded all reasonable protec- 
tion to allow them to do their work with enthusiasm. 

4. THE SL'inJarKNT OF LAND REVENUE 

^ fo-egoxg account of land 

tenures shows us which parties 
have rights to land and which of them are responsible 
for payment of land revenue to government. The 
next question is* How is the amount of Land Revenue 
payable to the government settl'd* Here, a distinc- 
tion must be drawn between areas with Permanent 
Settlement and the remaining areas where Settlement 
is subject to periodical revisum. The question of 
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assesment in the former areas has been decided once 
for all; in the latter areas, the settlement is revised 
at the expiration of certain periods which are not the 
same for all provinces. 

basis of The assessment is not based on 

settlement. g^y unif orm principle. In the Pun- 
jab, United Provinces and Central Provinces, Econ- 
omic Rent of the land is regarded as the basis; in 
Madras, Net Produce of the land is taken as the 
basis; in Bombay, no rigid test is adopted and general 
economic considerations are allowed to influence the 
Settlement officer to fix the land revenue payable. 

procedure 1, Tlie actuai work of settlement is 
usually preceded by a compilation of 
a record of all taxable land, known as the Cadastral 
Record, arid is accompanied by a detailed enquiry 
into the general economic conditions of the locality 
to find out the changes, favourable or otherwise, that 
might have occurred since the last settlement. 

5 THE COLLECTION OF LAND REVENUE 

agencST^ The task of collecting Land Re- 
venue is entrusted to a body of re- 
venue officials who also form the general adminis- 
trative staff of the country. Th e District Collector 
supervises revenue administration in the district 
and has below him Assistant and Deputy Collectors, 
Mam l a tdars or Tahsildars, to assist him in the dis- 
charge of his duties. All disputes about revenue 
matters are referred to special revenue courts. The 
Collector of the District constitutes the Re- 
venue Court of the District and appeals from 
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him lie to the Commissioner of the Division 
In all provinces, except Bombay, there is a Board 
of Revenue or a Financial Commissioner, acting 
as the final authority m matters relating to land 
revenue 

suspensions anx> The collection of land revenue is 
remissions generally made in instalments, soon 

after the crops are harvested In case of floods, 
failure of rams, destruction by locusts, etc , govern- 
ment suspend collections and postpone them till the 
next season, or remit the amounts wholly or in part 

6. GENERAL REMARKS 

ZEHINDAM The system of land revenue in India is 
system defective in many respects Firstly, 

there is a growing opposition, recently expressed 
through peasant organisations, against the Zemindan 
system. The Zemindars are looked upon as social 
parasites who perform no duties, and yet derive all 
the benefits, of ownership of land This criticism is 
all the more vehement in permanently settled areas 
where the Zemindars have flourished most at the ex- 
pense of the tenantry. 

pEimANENT Secondly, it is regarded as unfair that 

SETTLEMENT , , ,, . 

certain areas should have permanent 
settlement and thus escape any increase m land 
revenue, while others should submit to periodical 
enhancements This has created problems not only 
of equity but also of economy The Government of 
Bengal derives a much less proportion of its income 
from land revenue than it would, if the areas under 
l’fs control were subject to periodical revision, the 
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finances of Bengal have all along been in a woeful 
plight and the consequent generosity of the Govern- 
ment of India in assigning a large share of the pro- 
ceeds of the export duty of jute has excited the resent- 
ment of other provinces. Since the introduction of 
Provincial Autonomy, the problem has been seriously 
taken in hand.* 

distribution Thirdly , the methods of assessment 

and collection of land revenue admit 
of great improvement both in point of principle and 
actual practice. A glaring defect, in this respect, is 
that even the smallest holder whose land may not 
produce income sufficient to keep his body and soul 
together has to pay land-revenue; while the biggest 
landlord pays on more than proportional revenue, 
though his capacity to pay is much in excess. And 
since, agricultural income is not subject to income-tax, 
the big Zemindars are on the whole easily let off. 
There is urgent need for exempting the very smallest 
of holders from payment of land revenue, and for in- 
creasing the burden on the Zemindars either by adopt- 
ing a scale graduated according to the amount of 
income or by levying income-tax on agricultural 
incomes. 



CHAPTER XIX 
THE VOU.CE AND JAILS 
L The Police 

1 GROWTH OP INDIAN POLICE 

the fre British The Pre-Bntish system of Police 
system organisation in India was based on 

the system of land tenure The local Zemindar and his 
sub-ordinate tenure holders were primarily held res- 
ponsible for all crimes committed within the areas 
under their control In the villages, the headman was 
responsible for the maintenance of law and order and 
was, for that purpose, provided with a village watch- 
man In the towns, there was a Kotwal who ma m tain - 
ed a large establishment and policed the whole city 
While the Zemindars were expected to defray their 
own expenses, the village watchman was given a plot 
of land and was allowed to recen e contributions from 
the people of the village, the Kotwal was granted a 
large salary out of which he also main tamed his 
establishment. 

early reforms The first step towards the found- 
ation of the modem police organ.* 
sation was taken by Lord Cornwallis who reheied the 
Zemindars of the burden of policing the country and 
ordered the District Judges of Bengal in 1793 to open 
a Police Station, or a Thana, for every 400 square 
miles, and to place a regularly paid Police Station 
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Officer, or Thanadar, over it The village and town 
systems were retained with a few modifications. From 
1801 to I860, each province made attempts to organise 
its police force; for example in Madras, in 1816, Sir 
Thomas Munro “took superintendence of police out of 
the hands of the sedentary judges and placed it in the 
hands of the peripatetic collector, who had the indige 
nous village police system already under his control”, 
in 1848, Sir George Clarke, the Governor of Bombay, 
appointed full time European Superintendents of 
Police in many districts. The Sepoy Mutiny of 1857 
drew the attention of the Government of India to the 
necessity of police reorganisation. 


THE POLICE COM- 
MISSION OP lSfiO. 


Accordingly a Commission was 
appointed in 1860 whose main re- 


commendations were embodied in ‘An Act for the 


Regulation of Police’ of 1861. As this Act, except 
for a few modifications made by Provincial Acts in 
Bombay and Madras, still governs the principles of 
police organisation in India, the main changes effected 
by it may be noted. The military police as a separate 
organisation was abolished except in the North-West 
Frontier Province. The control of police in each pro- 
vince was vested in a single officer, the Inspector 
General, who was provided with a large staff both at 
headquarters and in. the Districts. The control of 
police in each District was vested in a District 
Superintendent of Police (D.S.P.) with Inspectors, 
Sub-inspectors, Head-constables and constables under 
him. In 1902, Lord Curzon’s Government appointed 
a Commission to examine the working of Indian 
police. Its main recommendations related to modern- 
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mu g of the police department, providing for district 
enlistment and training, appointing Indians as Police 
Station Officers and the creation of Criminal Investi- 
gation Departments (C I D ) These recommenda- 
tions were m the mam adopted 


2 ORGANISATION OF POLICE IN BRITISH INDIA 

police a pro- The police organisation in India i* 

VINCIAL SUBJECT , , . i j tt- t 

completely provincialised Except 
perhaps for the Delhi Imperial Area Police and the 
advisory staff of the Intelligence Bureau attached to 
the Home Department of the Government of India, 
there is no such thing as Indian Police The control 
over police is now vested entirely m the provincial 
governments In minor provinces administered by the 
Chief Commissioners, the control is vested in the Chief 
Commissioner, subject to the general control of the 
Central Government 


the official Each province has generally a single 
hierarchy police force under its control In Bom- 
bay a separate force is maintained by each district 
The Inspector-General of Police is at the head of the 
Police department and is directly responsible to the 
Minister for Law and Order. Below him are Deputy- 
Inspectors General controlling certain portions of the 
province known as “ranges” /In the District the 
control is exercised by the District Superintendent of 
Police who is primarily responsible for the recruit- 
ment, management and discipline of the force m his 
district Though in all departmental matters h° is 
responsible to the Inspector-General and the Deputy 
Inspector-General, he has also certain duties towards 
the District Magistrate He is under a dual control 
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“The District Magistrate, as chief executive authority 
in the District, is primarily responsible for the main- 
tenance of law and order and the criminal administra- 
tion of the District, and for this purpose the police 
force is under his control and direction. The District 
Superintendent of Police is the District Magistrate's 
assistant for police purposes, and it is his duty to keep- 
the latter fully informed, both by personal confidence 
and by special reports, of all matters of importance 
concerning the peace of the District and the state of 
crime.”* The District Superintendent of Police is a 
member of the Indian Police Service and has under 
him Assistant Superintendents, belonging to the same- 
service and Deputy Superintendents, belonging to the 
Provincial Service. Below these are Inspectors in 
charge of “circles,” who are, assisted by Sub-Inspec- 
tors in charge of police stations. In the villages, the 
Chowkidar or the village watchman still continues to 
function. His office is generally hereditary and ho 
receives no regular salary from the government but 
is provided with land or with monies contributed by 
the villagers. There are, in some villages, Police 
Patels whose duty it is to exercise a general super- 
vision with a view to preventing or detecting crime, 
and to keep the officers generally informed on matters 
relating to crime. 

presidency The control of police force in "Presi- 
dency towns is vested in a Police 
Commissioner who is not subordinate to the Inspector- 
General and deals direct with the Government There- 
are special police Acts governing the procedure of 

* Simon Commas ton Report, Voi. X. p. 287. 



THE POLICE AND JAILS 


395 


police in the Presidency towns The Police Commis- 
sioner is responsible for the recruitment and main- 
tenance of the police force in his charge and for the 
preservation of law and order 

railway police For the prevention and detection of 
crime on the railways a separate 
organisation known as the Railway Police is maintain- 
ed Its cost is met from provincial revenues and its. 
control is vested in Superintendents responsible to the 
Provincial Government The Railways however, 
m a intai n at their own cost a “Watch and Ward Staff * 
at strategic centres 

the c i r> A Criminal Investigation Depart- 

ment was started m each province 
on the recommendations of the Curzon Police Com- 
mission of 1902 3 for the 1 investigation of specialist 
and professional crime” These departments collect 
information about crime, take special charge of crimes 
of an mter-provmcial nature and investigate conspira- 
cies of a widespread and a dangerous character The 
work of these departments is co-ordinated by a 
Central Intelligence Bureau attached to the Home De- 
partment of the Government of India The Bureau is 
in charge of a Director who acts as adviser in police 
matters to the Home Department 

II. Jail Administration 
!• ORGANISATION OF JAILS 

historical. The administration of jails in India 
is governed by the Prisons Act of 
1894 and the rules issued under it This Act is based 
mainly on the recommendations of the Jail Commis- 
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-sion of 1888-89, consisting of two officials of the 
Government of India. Prior to that, Government had 
appointed a committee in 1836-38, another committee 
in 1864 and had called a conference of experts in 1877 ; 
of these the report of the Jail Committee of 1836-38, 
of which Lord Macaulay was a member deserves some 
notice. The Committee was pleased with the stand- 
ards of cleanliness, provision of food and clothing and 
attention to the sick, maintained in Indian prisons but 
exposed the corruption of the subordinate officials and 
the laxity of discipline. It disapproved of proposals 
for introducing religious teaching or education and 
was against the starting of industries in jails. The 
report of the Commission of 1888-89 constitutes a 
landmark in the history of jail administration in India. 
Its recommendations most of which are embodied in 
the Prisons Act of 1894 have laid the basis of modern 
jail organisation in India. 

Jails in India fall under three cate- 

ORGANISATION. ,, 

gones: Central Jails for all convicts 
sentenced to more than one year’s imprisonment; 
District jails at the headquarters of each District; 
and Subsidiary jails and police "lock-ups” for under- 
trial prisoners and those sentenced to short imprison- 
ment. The control of the jail department is vested 
in the Inspector-General of Prisons who is usually an 
officer of the Indian Medical Service. Each Central 
Jail is in charge of a Superintendent with a Deputy- 
Superintendent under him; each District Jail is in 
charge of a Civil Surgeon; all these officers belong to 
the Medical Service. Below them are jailers, warders 
and a few convict petty officers appointed from among 
the most well-behaved prisoners. 
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2 JAIL, REFORM 

rfs Towards the latter part of the 19th 

principles ceil tury, the science of prison adminis- 
tration made a rapid advance in America where 
attention was given to new views regarding the origin 
and prevention of crimes The science of penology 
came to be developed and social reforms m various 
countries pointed out the need for h uman izi n g prison 
administration with a view to making the released 
prisoners useful members of society Punishment of 
offenders was no longer conceived of in a spirit of 
vengeance or as a mere deterrent, but was regarded 
as reformative 

t he jai ls com The Government of India, though 

JUTTEE OF 1919 . , 

not committed to the above view, 
realised the need for improving the condition of pri- 
soners and appointed a Jails Committee m 1919 The 
Committee found that Indian prison system had lag- 
ged behind on the reformative side “It has failed so 
far to regard the prisoner as an individual and has 
conceived of him rather as a unit m the administrative 
machinery It has a little lost sight of the effect which 
hu manizin g and civilising influences might have on 
the mind of the individual prisoner and has focussed 
its attention onliis material well being, his diet, health 
and labour Little attention has been paid to the 
possibility of moral or intellectual improvement.”* 
The recommendations of the Committee, therefore, 
related mainly to the reformative side of prison life. 
Among other things, it recommended the separation 
of civ’ll from criminal offenders, the segregation of 

'■Report of the Jails Committee 1919-20 
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habitual offenders from ordinary prisoners; tbe pro- 
vision for separate accommodation for under-trials; 
the improving and increasing of existing jail accom- 
modation; the recruitment of a better class of 
warders; the provision of education for prisoners; the 
adoption of the English system of release on license 
in the case of adolescents; the creation of children’s 
courts; and the development of prison industries. 

recent In accordance with the above recom- 

mendations various reforms have 
"been carried out in each province. Several provinces, 
e.g., the Punjab and U. P., have since appointed com- 
mittees to make recommendations regarding the 
improvement of their jail organisation and several 
steps have been taken to being the jaiL administration 
in line with modem ideas and practices. The advent 
•of Provincial Autonomy created a new interest in the 
subject of penal reform and the first All-India Penal 
•Oonference was convened in Bombay in the beginning 
of 1940. The penal reforms introduced since 1919 re- 
late mainly to special provisions for children and 
juvenile offenders. In many provinces special Child- 
ren’s Acts and Youthful Offenders Acts have been 
passed to enable the Magistrates to deal with such 
offenders in the best possible .way. The Magistrates 
may discharge such offenders after admonition or may 
deliver them to the charge of their parents or guar- 
dians on the latter executing a bond to be responsible 
for their good behaviour or may send them to a Re- 
formatory School. In some provinces Borstal Acts 
have been passed and Institutions on the model of 
Borstal Jails in England have been set up; some pro- 
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vmces have set up special Juvenile Jails Provision 
has also been made in some provinces for special 
Children’s Courts and Juvenile Courts It is now a 
recognised fact that the delinquent child and the 
youthful offender are not so much criminals as victims 
of social maladjustment, and the proper way to deal 
with them is to entrust them to the care of psychiat- 
rists and social reformers who may diagnose their 
malady and treat it 



CHAPTER XX 
FAMINES 


1. HISTORY OF INDIAN FAMINES 
pRr-r-°rnsn India is a predominantly agricultural 
1 K!; country with over three-fourths of 

the population dependent for its livelihood on the pro- 
duce of land. Vast tracts of the country depend for 
their water-supply on the vagaries of the monsoon, 
so that any absence or shortage of rainfall' spells 
wholesale disaster to millions of men. No wonder, that 
famines have been experienced in this country from 
the earliest times. The unprecedented frequency and 
severity of the famines towards the latter part of the 
19th century, together with a greater political awaken- 
ing of the people, gave rise to a bogey that famines 
had been brought in India by British rule. But nothing 
can be more fantastic than that. India has known 
famines long before the first British merchants set 
foot on Indian soiL The famines of 1291, 1555 and 
1630 have left an indelible mark on Indian history. 
Their severity was so widespread and the sufferings 
of the people were so acute that there are stories of 
whole families drowning themselves and people living 
on dead animals or practising cannibalism, reported 
by historians of unimpeachable integrity. There is 
also evidence of provision of grain stores, construction 
of public works and distribution of public charity by 
the former rulers of India, in times of famine. 
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the east india. During the regime of the East India 
company s rude Company a number of famines of 
varying seventy broke out in different parts of the 
country in 1770, 1784, 1802, 1824 and 1827 The 
Company was pre-occupied with its commercial and 
mil itary pursuits and made no systematic effort to 
relieve the sufferings of the famine-stncken popula- 
tion. 

later^part op in the latter part of the nineteenth 
century century, famines of great seventy 

and length involving acute sufferings stalked the land 
at different intervals The Orissa famines of 1865-7, 
the great South Indian famine of 1876-8 and the 
famine of 1899-1900 may be regarded as the three 
greatest famines that India experienced during this 
penod The Onssa famine of 1865-7 is said to have 
affected an area of about 180,000 square miles in- 
volving about five crores of population, it resulted m 
the death of about ten lakhs of people, one-third of 
the entire population of Onssa The South Indian 
fa min e of 1876-8 affected Madras, Mysore, Hyderabad 
and Bombay and later extended to the Central and 
United Provinces It is said to have caused a morta- 
lity of about 52 lakhs of people The great famine 
of 1899 1900 affected the whole of Central and West- 
ern India and parts of the South, a total area of about 
475,000 square miles with a population of about six 
crores 

2 THEIR EFFECTS AND CAUSES 
evil effects The economic and social effects of 
the famines were, to say the least, 
disastrous Thay led to complete disorganisation of 
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the social life of the areas affected. The heavy 
mor talit y partly from starvation and partly from 
epidemics which usually followed such famines; the 
great economic loss to the population already sunk 
in poverty and debt; the ravages of diseases due to 
malnutrition on those who survived and the general 
set back to industry and trade resulting from the 
low purchasing power of the people could not but 
produce a picture of unrelieved misery and woe. 

causes The causes of Tndian famines are 

not far to seek. In a country whose 
population depends almost entirely on agriculture 
which is at the mercy of a precarious monsoon known 
for its vagaries, the recurrence of famines cannot be 
surprising. The ill-balanced economy of the country 
whereby there is an over-dependence on the soil, the 
lack of irrigational and other facilities of water- 
supply in the event of rainfall proving to be inade- 
quate, untimely or ill-distributed, the complete 
absence of facilities to drain away surplus water in 
case of excessive rainfall and the ill-developed 
methods of communication leading to practical isola- 
tion of different localities were among the chief 
causes leading to famines. The development 
of irrigation and railways in India and the perfection 
of the m ac h inery of famine relief have now changed 
the nature of famines and have considerably diminish- 
ed their severity. Instead of being food or fodder 
famines where people and cattle had to starve, 
famines, since the beginning of the present century 
have come to be "money famines” marked by high 
prices of the articles of consumption. 
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3 FAMINE RELIEF 

pevelophent The first famine which seriously at 
orgaSteatiov tracted the attention of the Govern- 
ment of India was the Orissa famine of 
1865-7 It led to an enquiry presided over by Sir John 
Campbell and Government, though slow to act, 
accepted the responsibility of saving life and for that 
purpose rushed food supply in large quantities The 
South Indian Fa min e of 1876-8 led to the appoint- 
ment of the First Fa min e Commission which report- 
ed in 1880 Its most important recommendations re- 
lated to drawing up Famine Codes embodying the 
main principles of famine relief to be followed in the 
different provinces According to that, the able bodied 
population in a famine area were to be provided with 
work at a minimum wage sufficient only to keep 
their body and soul together, and the old and the In 
firm were given gratuitous relief m the poor-houses 
Government was asked to leave the provision of food 
supply to private agencies and to advance takkavt 
loans to the landlords in addition to suspensions and 
remissions of land revenue In the subsequent 
fdmJnea of 1896-7 and 1899 1900, the Provincial 
Codes were applidd and put to test, a number of im- 
provements had to be made in them m the light of 
experience gamed. A second Famine Commission 
was appointed in 1897 and a third in 1901 The 
report of the third Famine Commission recommended 
the adoption by the Government of “moral strategj" 
by which it was meant that as soon as the danger 
signals of a famine became apparent. Government 
was to “put heart into the people" by suspending 
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the collection of land revenue, advancing loans and 
preparing a plan for relief work. The Famine Codes 
were accordingly further emended with the result 
that the famines which occurred in the present cen- 
tury, the most important of which was the famine of 
1918-20, caused much less suffering or loss of life. 

The present measures of famine re- 
lief, as embodied in the various 
provincial codes, are as follows: 

“In ordinary times Government is kept informed 
of the meteorological conditions and the state of the 
crops; programmes of suitable relief works are kept 
up-to-date, the country is mapped into relief circles, 
reserves of tools and plant are stocked. If the rains 
fail, policy is at once declared, nan-officials are en- 
listed, revenue suspended and loans for agricultural 
purposes made. Test works are then opened, and if 
labour in considerable quantities is attracted, they 
are converted into relief works on Code principles. 
Poor houses are opened and gratuitous relief given to 
thq infirm. On the advent of the rains the people 
are moved from the large works to small works near 
their villages, liberal advances are made to agricul- 
turists for the purchase of plough, cattle and seed. 
When the principal autumn crop is ripe, the few re- 
maining works are gradually closed and gratuitous 
relief ceases. All this time the medical staff is kept 
in readiness to deal with cholera which so often 
accompanies famine, and malaria which generally 
supervenes when the rains break.”* 

* Indian Tear Eoolc. 1329-40, j>. 374 
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famine relief ^ on j er fmance the relief of 
famines, the Government of India 
introduced m 1878 a F amin e Insurance Grant by 
which every year a sum of Rs IY 2 crores was set 
aside m the Government of India Budget to be spent 
on relief of Famine, if any, or on the construction of 
public works of a protective character in a normal 
year As time passed the responsibility of contn 
buting to this Grant was partly shifted to the pro- 
vinces, the Provincial Governments being asked to 
bear one-third of the expenditure, this continued up 
to 1919 After the Reforms, famine relief was made 
a provincial subject and the Provincial Governments 
were therefore required to provide their own money 
Each Government was asked to contribute a fixed 
sum, in proportion to its liability for famine, to con- 
stitute a Famine Insurance Fund. The name and 
character of this fund were changed in 1928 29 when 
it was called Famine Relief Fund, to be spent only on 
relief proper and not on any measure of prevention 
The new constitution introduced in Apnl 1937 has led 
to the transfer of their respective balances to the 
different provinces which are now given full respon- 
sibility m the matter 

4 ULTIMATE CAUSES AND REMEDIES 

While the machinery of f att u ne relief has been 
perfected and funds have been provided for financing 
such relief, the problem of famine must be traced 
to its ultimate causes and only such remedies as 
strike at the root of those causes can be regarded as 
leading to a satisfactory solution of the problem. It 
is one thing to "cure” and another to “prevent* , and 
since prevention is always better than cure, the ulti- 
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mate solution of the problem of famines in India 
rests on the development of irrigation, multiplication 
of means of communication, diversification of indus- 
tries, removal of rural indebtedness, development of 
co-operation and a thousand other things that would 
annihilate the appalling poverty of the people in India 
and raise their standard of living. 



APPENDIX 

NOTE 

I had intended to add an Appendix on the 
nature and eonstitutionaJ implications of Dominion 
Status but had to refrain from doing so at the last 
moment due to the limited space at my disposal and 
the changing character of the relations between the 
Dominions and Great Britain since th e outbreak of 
war. 
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